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criminal' ijflr. 

• •• 

• • 

The cases of the People v. Joseph Clark, mAjThe same v. James 
Sullivan, reported in our present number, having .Excited especial 
interest, and being in themselves important as d^finyig the law of 
Murder under the first subdivision of the statute # o£.-l|urder in this 
State, we have felt ourselves at liberty to occupy moife*£paee than is 
usually devoted to a single case. The main question of &\y .involved 
being the same in both cases, our report of facts extends anme»jto the 
case of Clark, with the decisions in extenso, in both cases. "••"••",• 

The history of the case of Clark is this : The prisoner was infiir kid 
convicted at the New York Oyer and Terminer, before Hon. J. W. 
Edmonds, presiding Judge, in September, 1851, of the murder of 
George T. Gillespie, one of the police officers of the city ; and sen- 
tenced to be executed on the 21st of November, 1851. On the day 
previous to that appointed for the execution, Judge Edmonds allowed 
a writ of error with a stay of execution, to the Supreme Court, for the 
purpose of reviewing a supposed error in the charge. The Judge, as 
will be seen by the case, charged that if the prisoner struck the blow 
with intent to kill, it was murder, although the intent was formed at 
the instant of striking the fatal blow. To this construction of the first 
subdivision of the statute of murder, the counsel for the prisoner excep- 
ted, and the question presented was the correctness or incorrectness 
of this construction. The case was argued upon the return to the 
writ of error before the Supreme Court, of the first Judicial District, 
in February, 1852, by Hon. Robert H. Morris, for the prisoner, and . 
N. Bowditch Blunt, Esq., District Attorney, for the people ; and on 
the sixth of May, in May term, 1852, the Supreme Court reversed 
the judgment of the Oyer and Terminer and awarded a new trial. 

Prior tor the decision of the case by the Supreme Court, a law 
was reported by the Judiciary Committee of the Senate authorising 
writs of error in behalf of the people in certain cases. (A copy of the 1 aw 
is annexed (1). The necessity for a law of this character, which U 

(I.) "Writs of error to review any judgment rendered in favor of any defendant upon 
any indictment for any criminal offence, except where such defendant shall have been 
acquitted by a jury, may be brought in behalf of the people of this State by thu District 
Attorney of the county where such judgment shall be rendered, upon the sa-me being 
allowed by a justice of the Supreme Court ; and the Court of Appeals shall have full 
power to review, by writ of error in behalf of the people, any such judgment r enderedin 
the Supreme Court in favor of any defendant charged with a criminal offeno e." Chap. 
82>§l,Lawsof N. Y., p. 7G. 
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will be observed carefully excepted cases of acquittal by a jury, and 
simply conferred the power to review judgments of inferior Courts, 
renaered as matter of law, in favor of a defendant charged with a 
criminal offence, and to the Court»tff Appeals to review such judg- 
ments rendered by the Supreme Goust/grew out of the decision by the 
Court of Appeals in the case ojf The People v. Corning, 2 Comst. p. 
1., in which the Court deci<Jedy'after twenty years' practice to the 
contrary, after having repeatedly entertained such writs (the power, 
however, not having beftjte'been questioned), that a writ oi error 
in behalf of the people :ttoulcl not lie in a criminal case. The bill as 
jreported by the J udicftuy Committee, was unanimously adopted by 
^he Senate and sejrt.jfco'the Assembly} — was there amended, and, as 
^mended, unanimously adopted and returned to the Senate, where the 
amendment was'upaniraously concurred in, and it became a law on the 
-2d of March;-1852, nearly two months before the judgment of the 
iupreme Court:* 'Under this law the District Attorney of New York ap- 
lied for aahd .obtained from Judge Edwards, one of the Judges of the 
upremvCtf&rt, who had decided the case, a writ of error to the Court of 
Lpp$£te.V At the June term of the Court of Appeals, the case was 
&aUe$fod by the District Attorney, and, upon notice previously given 
loy tfifc counsel for the prisoner, a motion was made to dismiss the writ 
of error. The grounds of the motion were four : 

First. That the statute was not retroactive, and was only intended 
to apply to cases arising after its passage, and that, by the record 
before the Court, it appeared that the judgment of the Supreme Court 
had been rendered before its passage. 

Second. That assuming the judgment to have been rendered sub- 
sequent to its passage, the judgment would refer back to the time of 
the argument, which was before its passage, and that the rights of 
the prisoner were to be considered as having vested at that time. 

Third. That the statute was only intended to embrace judgments 
on demurrer and not cases of this description. 

Fourth. That the law was an ex post facto law, and therefore un- 
constitutional and void. 

• In reply to the first proposition the District Attorney introduced 
affidavits and a certified copy of the rule for judgment in the 
Supreme Court showing that tne word February in the record was a 
clerical error and that in fact the judgment was not rendered until 
the sixth of May, subsequent to the passage of the law. 

To the second, that no right vested in the prisoner until the judg- 
ment of the Court, and that up to that period he stood a convicted 
felon. 

To the third proposition he replied that the Statute was intended 
to embrace every kind of judgment, except upon acquittal by a jury, 
and more especially to meet cases of the precise description then be- 
fore the Court. Aid to the fourth point : that it possessed none of 
the features of am ex post facto law, but was a mere remedial statute, 
giving a power of review and conferring for that purpose additional 
jurisdiction upo n the Court of last resort. The Court reserved the 
question and directed the argument to proceed, and at the ensuing 
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October term denied the motion to dismiss, reversed the judgment 
of the Supreme Court and affirmed the conviction and judgment of 
the Oyer and Terminer. It was further ordered by the Court of Ap- 
peals, that the record be remitted to the Supreme Court, with direc- 
tions to that Court to proceed to pass the sentence of death anew. 

The remittitur was filed in the Supreme Court on the 21st of Oc- 
tober, and on motion of the District Attorney, a writ of Habeas Cor- 
pus was issued pursuant to 2 R. S. p. 659, sec. 23, 24, to bring the 
prisoner before that court, returnable on 29th October, on which day 
the prisoner was brought up, and the Court not being prepared to 
act, was remanded to be brought up at a subsequent penoa. At last, 
on the fourth of December, the prisoner was brought before the Su- 
preme Court and argument had, as well upon the questions previously 
argued before the Court of Appeals on the motion to dismiss the writ 
of error, as upon the additional ground, that the prisoner not having 
been personally present before the Court of Appeals during the argu- 
ment and at the time of rendering judgment, that Court was without 
jurisdiction and their judgment a nullity. The District Attorney, 
declining to argue the questions already decided in the Court of 
Appeals, met the new point presented, contending that proceedings 
after judgment in the nature of a review formed no part of the trial, 
contemplated by the Statute 2 R. S. p. 734, sec. 13, and that the perso- 
nal presence of the prisoner was not necessary. Various cases were 
referred to establishing the practice, and after an elaborate argument 
the Court adjourned the matter for decision until the 18th of Decem- 
ber. On that day the prisoner was again brought up and the objec- 
tions of his counsel being overruled, the Court decided that no legal 
reasons existed against the execution of the sentence, and in conformity 
with the Statute issued a warrant to the Sheriff fixing the execution 
for the 11th of February, 1853. 

The foregoing and as we believe, strictly accurate statement of the 
proceedings in this interesting case, a case which has excited consider- 
able comment at the hands of those, who, ignorant of the facts as 
they were certainly innocent of legal knowledge, have ventured to 
pronounce the law cruel and inhuman, an anomaly in criminal 
jurisprudence — a law for the strong against the weak — for the oppres- 
sor against the oppressed ; has been deemed necessary to the elucida- 
tion to the minds of our legal readers, of the grave questions involved 
and the important principles thereby established. The main point 
involved and finally settled by this decision is, that a killing with an 
intent to kill, although that intent was formed at the instant of striking 
the blow, is murder within the first subdivision of 2 R. S. p. 657, sec. 
5, which declares killing to be murder, " when perpetrated from a 

Eremeditated design to effect the death of the person killed, or of any 
uraan being." 

This we had always understood to be murder independent of the 
Statute, and that the killing with the intent to kill, no matter when 
that intent was formed, was the express malice of the Common Law, 
and we confess our surprise that the Supreme Court should havo 
arrived at a different conclusion. In addition to the cases cited to 
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sustain the correctness of the charge of Judge Edmonds, in the Oyer 
and Terminer, we beg leave to call attention to the case of The mate 
v. Beauchamp, 6 Blackf., p. 300, decided in 1842, which we believe 
was not referred to. The prisoner was in this case convicted of 
Murder. The facts of the case were brief. " It appeared in evidence 
that the prisoner went to the house of the deceased to inquire into 
something which his daughter had said of him. They had an inter- 
view, in which the prisoner became furiously angry and uttered 
threats. While his wrath was yet high, the deceased entered the 
room and interposed, using the language of remonstrance. The 
prisoner drew a knife, ana plunging it into his breast killed him 
instantly. The blade of the knife was six inches long and one and a 
half wide. The prisoner immediately made his escape." 

The Court charged the Jury " that if homicide be committed in a 
sudden heat by the U6e of a deadly weapon, no provocation given by 
mere words will reduce the killing to manslaughter; that the question 
should never be, was there anger merely? but was there legal provo- 
cation to such anger? that the use of a dangerous weapon, under a 
S revocation by words only, or under no provocation, was always evi- 
ence of malice aforethought ; that, to constitute malice aforethought, 
it was only necessary that there should be a formed design to kill, 
and that such design might be conceived at the moment the fatal 
stroke was given as well as a long time before; that malice afore- 
thought means the intention to kill ; and that when such means are 
used as are likely to produce death, the legal presumption is that 
death was intended." 

The doctrine here settled is precisely that laid down by 
Judge Edmonds and sustained by the Court of Appeals, and in 
approving the judgment in the case cited the Supreme Court of 
Indiana say, " with more pain at the result than difficulty in deciding, 
we are constrained to pronounce that the judgment of the Circuit 
Court must be affirmed." 



(Heart of 2lppeal0. 
(State of New York.) 

Before RUGGLES, Chief Judge, and GARDINER, JEWETT, JOHNSON, EDMONDS, 
WATSON, MORSE and WELLS> Judges. 

The People of the State of New York, Plaintiffs in Error, against 
Joseph Clark, Defendant in Error. 

KILLING WITH INTENT TO KILL, ALTHOUGH THE INTENTION WAS FORMED AT 
THE INSTANT OF STRIKING THE FATAL BLOW, IS MURDER. 

" Killing with the intent to kill, although the intent be formed at the instant of striking 
the fatal blow, is murder under the first subdivision of the statute." — Johnson, J. 

* "The designed killing of another, without provocation and not in sudden combat, is none 
the less murder because the perpetrator is in a passion." 
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The question for the jury, in cases of mutual combat, should be, " Whether there has 
been sufficient time to cool, and not whether in point of fact the defendant remained 
in a state of anger." 

41 The intent to kill may be inferred from the nature of the weapon used, and the number 
of blows given by it." 

The prisoner, defendant in error, was tried and convicted in the 
New York Oyer and Terminer, of the murder of George T. Gillespie, 
a police officer of the Fourth Ward of the city of New-York. On the 
trial certain exceptions were taken to the charge of the Court, and to 
the refusal to charge as requested, and upon writ of error the judg- 
ment of the Oyer and Terminer was reversed by the Supreme Court 
of the first judicial district. The people thereupon brought error to 
this Court under the act of 22d March, 1852. 

The facts of the case, as presented by the bill of exceptions, are as 
follows : 

" On the trial of the indictment it was proved by the testimony of 
Michael Sullivan, that about one o'clock in the morning of the tenth 
of July, 1851, George T. Gillespie, the deceased, in company with 
witness, they being two of the police officers of the Fourth Ward, in 
the city of New York, were on patrol duty at the corner of Cherry 
and Oliver streets in said Ward. That while so on duty they heard 
a noise, as of persons preparing to fight, some few doors up in Oliver 
street. That they proceeded to the place, which was nearly opposite 
68 Oliver street, and there found seven or eight persons who were 
very noisy, and two of whom were apparently about to fight, one of 
them having taken off his coat. These persons were sailors. The 
deceased remarked, " You had better go to your boarding-houses." 
One of them (John D. Brown, who was impleaded in the indictment 
with the prisoner), remarked, " I board here," pointing to a public 
school house directly opposite. Sullivan replied, " No, this is a public 
school." Then says he, " I board next door." Deceased then said 
" you had better go home ;" others of the party had meanwhile 
crossed over the street. Brown still hesitating, deceased took hold of 
him gently by the arm to lead him to his boarding-house. Brown 
clinched deceased, and they were separated by Sullivan. They then 
proceeded on a few 6teps towards the boarding-house of Brown, when 
brown again clinched deceased, and Sullivan again broke his hold, 
remarking, " Let us take him to the Station House." Deceased re- 
plied, " No, we'll get them home." Deceased then got Brown so far 
as the alley-way where he said he boarded, when he again clinched 
deceased and tried to throw him. Sullivan again interfered, and in 
the scuffle, 6truck Brown with his club and succeeded in getting him 
in the alley. After going a short distance up the alley Brown broke 
away from Sullivan and ran out, leaving Sullivan in the alley. De- 
ceased had previously gone out of the alley ; shortly after Sullivan 
heard a blow. He closed the gate and placed himself against it on 
the inside. Efforts were made from the outside to force the gate, and, 
after some resistance, Brown, by prying, succeeded in so far opening 
the gate, that, by stooping, he forced an entrance, and Sullivan then 
struck him on the head, partially knocking him down, and ran out of 
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the alley crying murder; Gillespie was then lying on the side 
walk. 

It was proved by other witnesses that there was a great noise and 
indications of a fight among the sailors when the two policemen came 
up and requested them to disperse; that some of them left, the priso- 
ner and Brown remaining; that the conduct of deceased was mild and 
forbearing, and that his efforts were directed towards endeavoring to 
induce the men to go home. That while deceased was standing near 
the alley-way, on the side walk, Brown and Sullivan being at that 
time in the alley-way, the prisoner came up and struck him on the 
head a violent blow with a heavy cart rung, of the length of about 
four feet, and of the thickness of a man's arm. That deceased 
immediately fell with his head towards the street, partially over the 
•curb stone. That the prisoner then struck at the gate and endeavored 
to force it ; then returned and struck the deceased, while lying on the 
side walk, three blows on the head with the same cart rung. That he 
then went to the house No. 68 Oliver street, where he boarded ; went 
up stairs in a hurry and' seated himself on the bed, remarking to a 
person in the room, " That he was coming up street, and saw two offi- 
cers beating a sailor-man; that he knocked one of them dnwn, and 
thought he had put a set on him." He was shortly after arrested in 
bed, and, at the time of his arrest, said he knew nothing about it. 
Several witnesses testified positively to the number of blows struck 
by prisoner after deceased was knocked down, and to the identity of 
prisoner. Two cartrung3 were found near the place, one having the 
marks of blood on the larger end, and marks of blood and the indi- 
cations of blows were found on the gate-post and gate. 

These rungs were identified as belonging to a cart which was stand- 
ing, at the time, in the street, two or three hundred feet from the place 
where deceased was struck. 

The body of deceased was taken to the Fourth Ward Station House 
and thence to the Hospital, where he died the same night. On a post- 
mortem examination, his skull was found to be fractured on the left 
side, back of the ear at the base, extending from ear to ear ; this was 
a comminuted wound, the bone being broken into small pieces. Seve- 
ral other wounds were found on various parts of the head, all evidently 
caused by blows with a blunt instrument. The fracture on the back 
of the head was proved to have been the cause of his death. There 
was no evidence to show that the prisoner was in any way interfered 
with personally by any one, or that any provocation was given to him 
personally for his assault on the deceased. It was proved that 
Brown's head was cut, his shirt bloody and his hair matted with blood. 
The cause having been summed up by Robert H. Morris, Esq., for the 
prisoner, and the District Attorney for the people, the counsel for the 
prisoner requested the Court to charge — 

1st. If Clark had reason to believe that undue and impr^er 
assaults were being committed upon his friend Brown, he had a right 
to interfere for his, Brown's, protection; and if in his defence he 
exceeded the power he was justified in using, he would not be guilty 
of murder, but of one of the degrees of manslaughter. 
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2nd. The weapon used is not evidence of the premeditated 
design. 

3rd. Death caused in the heat of passion, with a dangerous 
weapon, without a premeditated design to kill, is manslaughter in the 
third degree. 

The Court charged as requested in the last-named proposition ; and. 
in regard to the first proposition, the Court charged, that, under the 
evidence in the cause, there was no sufficient excuse shown for the 
violent interference of the prisoner ; that the mere fact of Brown and 
the policeman Sullivan being engaged in the alleged quarrel, shown 
by the evidence, was not sufficient to justify the assaults upon Gilles- 
pie ; and that, so far as deceased was concerned, it did not appear 
that he had given offence to any one. The Court further charged, 
that if the jury believed that the killing was produced by the prisoner 
with an intention to kill, though that intention was formed at the 
instant of striking the fatal blow, it was murder ; and that the jury 
might infer such intention from the circumstances of the case, and, 
among other things, from the nature of the weapon, and the wounds 
given by it. 

To which said charge, and each specific part thereof, and to each refu* 
sal as aforesaid to charge, of the said judge, the counsel for the prisoner 
then and there specifically and in due time excepted ; and each said 
exception was at the time duly noted. 

The following opinions were delivered in the Supreme Court : — 

Mitchell, J. — In each of these cases, the plaintiff in error was 
indicted for murder, tried, and found guilty. In each case, the Judge, 
at the Oyer and Terminer, charged the jury, that if they believed that 
the killing was produced by the prisoner, with an intention to kill, 
though that intention was formed at the instant of striking the fatal 
blow, it was murder. 

To this charge there was an exception, as well as to other parts of 
the charge ; and the question has been very fully and ably argued, 
whether an intention to kill, formed at the instaut of striking the fatal 
blow, is a premeditated design to kill, within the meaning of the 
Revised Statutes. The Revised Statutes declare the killing of a 
human being to be murder (except in certain cases, not necessary here 
to notice), first, when it is perpetrated from a premeditated design to 
effect the death of the person killed, or of any human being (2 R. S. 
657, sec. 5) ; secondly, when it is perpetrated by an act imminently 
dangerous to others, and evincing a depraved mind, regardless of 
human life, although without any such design against any particular 
individual ; and thirdly, when it is perpetrated by one engaged in the 
commission of a felony, although without any design to effect death. 
The revisers say in their note to this section, that the great principle 
on which it rests is, that, to constitute murder, there should be an 
express design to take life (which seems to be the first case provided 
for), or such circumstances as to induce a very strong presumption of 
such design, or such facts occurring in a transaction as would ordina- 
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rily lead to the result of taking life. The two last cases, no doubt, 
were provided for in the second and third subdivisions. They add, 
that this section conforms substantially to the law of Pennsylvania. 

They also state, that there was nothing so much wanted in the 
criminal law as a settled line of distinction between murder and man- 
slaughter, which were then so nearly connected, and ran into each 
other 60 much, that a lamentable uncertainty prevailed, which opera- 
ted as well to screen the guilty as to expose the innocent ; and that 
the first step to such a distinction is the definition of murder. It is 
evident, therefore, that it was their intention to use language which 
should be so clear a9 to remove this uncertainty, and to make it unne- 
cessary to examine the former adjudications on this subject. For, if 
the former law was to be retained, and the former decisions resorted 
to as authority as to what the present law should be, all the old uncer- 
tainty must still remain. The same motives must have influenced the 
Legislature ; for this uncertainty was but faintly portrayed by the 
revisers, as any one will experience who will attempt to reconcile the 
old decisions : and there was no subject which needed revision more, 
both on that account and on account of its vast importance. 

The revisers accordingly abandoned the technical phrase which 
was appropriated to the description of the motive of the murderer — 
malice aforethought — and which had, in process of time, acquired a 
legal meaning, different from its primitive meaning, and substituted 
the untechnical words, " premeditated design," that a law in which 
the whole State, and every individual in the State may be concerned, 
might be understood by each, in the sense which every man, profes- 
sional or not, would, on the first impression, believe it was intended 
to have. Does, then, the expression " premeditated design" admit of 
the meaning given to it by the Oyer and Terminer ? W ithout rely- 
in^ on the definitions of lexicographers, we may safely resort to the 
illustrations which they have given of the use of words. None of 
them give a single illustration of the word to meditato, in which the 
idea of a considerable space of time is not contained as intervening 
during this operation oi the mind. The word meditate comes to us 
from the Latin, and perhaps through the French. Ainsworth has' 
collected instances of its use in those Latin authors whose works form 
the foundation of our education. They are — to forecast ; to meditate 
or study how to plead a cause, or how to speak ; meditate goin^ into 
exile, or a flight, or snares, or deceit against another, or punishment 
against a brother, or an armed expedition into India. The illustra- 
tions in the dictionary of the French Academy, are— to meditate a 
truth; an idea; rules of eloquence; an enterprise; a project; the 
ruin of another ; a good or bad action ; or to retreat from the world ; 
and they say, proverbially, " a man of ready wit comes sometimes to 
as happy results as if he had meditated," making a complete contrast 
between meditation and the hasty thought which in the same instant 
is followed by action. Their definition of meditation makes the 
contrast still greater. It is, " an operation of the mind which applies 
itself to re^ch the depths of any subject or matter." The mind which 
seeks to reach the depths of any subject that is worthy of reflection, 
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most be long occupied before its wishes can be gratified. Can one 
be said to meditate the banishment of another, or snare, or deceit, or 
the punishment of another, or his own flight, or the invasion of a 
foreign country, if he does not allow a considerable interval to elapse 
between the first formation of the design and its execution ? Csssar 
said of one of his conquests, veni, vidi, vici ; and all understand it 
as a proud boast, that, as soon as he reached and saw the enemy's 
country, he conquered it. How completely would he have reversed 
this meaning, if he had said — " On my arrival, I meditated on my 
design, and accomplished it." The admission that he had meditated 
would have showed that there were difficulties which delayed him, 
and required some management before they could be overcome. So, 
to tarn to the French illustration, can one be said to have meditated 
on an idea, on an enterprise, a project, the ruin of another, a good or 
bad action, who performed the action at the very moment the thought 
was formed ? So, when " meditations on death " are spoken of, do 
men mean the thoughts of a moment, or the calm, deliberate reflec- 
tions which may have exercised the mind for hours or years, or even 
the most of one's life? The only illustrations given by Webster 
correspond with these. One is from Washington, who says, " I medi- 
tate to pass the remainder of my life in a state of undisturbed repose ;" 
and the other from that Book which is in every body's hands or 
hearing, and is one of the best sources of pure English — u His delight 
is in the law of the Lord ; and in His law doth he meditate day and 
night." — Psalm I. These quotations show the general and popular 
understanding of the word, and that is the legislative understanding, 
where technical words are not used, or words relating to a trade or 
art. But here the Legislature has used still stronger words, viz. 
" premeditated design." There must be, therefore, not only the 
design to kill, but that design must have been the subject of medita- 
tion or reflection before, as the prefix pre clearly requires. Before 
what is this premeditated design of killing to be, except before the 
act that was meditated, viz. the fatal blow by which the killing was 
accomplished. The very requirement that the design shall be thought 
of and meditated before the act shall be committed which is the cause 
of death, admits that there is an interval between the design or inten- 
tion, and the commission of the act. We have no right to strike out 
so material a part of the word as this, which gives a peculiar force 
to the ordinary meaning of the rest of the word! This interpretation 
of the word also corresponds with the expressed views of the revisers, 
which seem to have been to confine this part of the definition of 
murder to what was frequently called cases of express malice, which 
is thus defined by Blackstone : — " Express malice is, when one with 
a sedate, deliberate mind and formed design, doth kill another; which 
formed design is evidenced by external circumstances, discovering 
that inward intention, as lying in wait, antecedent menaces, former 
grudges, and concerted schemes to do him some bodily harm." (4 Bl. 
Com. 199.) These external circumstances are all of a nature which 
show a design formed before the moment when the crime was per- 
petrated; and the sedate, deliberate mind and formed design are 

VOL. XL 2 
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descriptive only of a mind deliberating on, and then sedately carrying 
out its design. 

In Tennessee, the term premeditated is one of those nsed to define 
murder in the first degree, and in 10 Yerger, 551, Dales' case, the 
Court said, premeditation was a " design to kill, formed before the 
act." In Davis' case, (2 Humphrey, 439, 442,) they say, that the 
employment of a deadly weapon, although it implies malice at the 
common law, does not imply that the act was done with premedita- 
tion, so as to make it murder in the first degree. In Virginia, in 
Jones' case, (2 Leigh's Va. Rep. 598, p. 611,) the Court say, that the 
death must be the ultimate result, which the concurring will, delibe- 
ration and premeditation of the party accused sought. 

In an early case in Pennsylvania, (4 Dallas, 145, Mulatto Bob,) the 
Court instructed the jury that the offence was wilful, deliberate, and 
premeditated— (this would seem to have been a clear usurpation of 
the province of the jury) — the Judge then admitted, that the Statute 
made premeditation an essential ingredient to constitute the crime, 
yet adaed, that still the intention remains as much as ever the true 
criterion of the crime. This, in some sense, is true. The intention is 
one of the true criteria of the crime ; but, as the Judge admitted, and 
every one else must admit, it is not the only true criterion, for then 
the intention to kill being established, the jury are to inquire no 
further, and all intentional killing is murder, though committed in 
self-defence, or against a burglar in the act of breaking into one's 
dwelling house, or in the heat of passion in a combat provoked by the 
deceased, without any undue advantage being taken, or any dange- 
rous weapon being used, and under the honest, though enormous 
belief, that it was the only means of saving the life of the accused. 

In Ohio, (12 Ohio Rep. 52, Shoemaker's case,) the Court held, that 
if the accused premeditated the fatal act, he was guilty of murder in 
the first degree, "however short the time might nave been between 
the purpose and its execution ;" that it mattered not how short the 
time, if the party had turned it over in his mind, weighed and delibe- 
rated upon it ; but it was conceded, that the offence was not commit- 
ted, when the design was so hastily formed or premeditated and exe- 
cuted that time did not intervene for deliberation. In 2 Tenn. Rep. 
8, Anderson's case, the Court says : — "The law knows of no specific 
term within which an intent to kill must be formed so as to make it 
murder. If the will accompany the act, a moment antecedent to the 
act itself, which causes death, it seems to be as completely sufficient 
to make the offence murder, as if it were a day, or any other time." 

Whether the rule thus laid down is not too harsh to be consistent 
with the term premeditated, is not now before the Court ; but the 
position is clearly admitted by it, that some period of time must inter- 
vene between the intent and the act 

In our own State, (in the People va. Enoch, 13 Wend. 159,) the 
meaning of the first subdivision oi this section of our Revised Statutes 
was incidentally passed upon, and Chief Justice Kelson considered^ 
as confined to express malice, or malice aforethought, according to its 
sense in common parlance, and aa originally used." {Id. page 164.} 
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The Chancellor also said that " the meaning of the term malice afore- 
thought had been enlarged so as to include implied malice by judicial 
construction, p. 164. In White's case, Senators Furman, Verplanck 
and Wager, concurred in the view that the words " premeditated 
design," as used by the statute, limit the signification of malice afore- 
thought to express malice. (24 Wend. 558, 569, 581.) There are 
some cases at Oyer and Terminer, in which the rule adopted in the 
court below was laid down ; in one, the party was acquitted, perhaps 
on account of the jury seeing no alternative between an absolute 
acquittal and the punishment less than death, which the party may 
have deserved. But the rule has never, it is believed, received the 
sanction of the Court after an argument at a general term or in bench. 
It does not correspond with the spirit of the day, actuating not classes 
only, but all parties, which is, that the penalties of the law should be 
mitigated : and that by this means the object of the law in securing 
a certainty of conviction where guilt is proved, msiy be more effectu- 
ally accomplished. It was argued that the words used by the Judge 
in his charge, were " intention (not design) to kill, formed at the 
instant of striking the blow ;" and that intention always implied, and 
was the result of premeditation. The Court below would be unwilling 
to adopt this argument, or to allow a jury to be as much misled as 
they would have been by this charge, if such a meaning were 
intended. That Court have themselves defined the word by their own 
use of it. They speak of the intention, and say it is enough, " though 
formed at the instant of striking the fatal blow!" The intention, there- 
fore, that they spoke of, was such as could be formed " at the instant," 
and needed no premeditation. This part of the charge was material to 
the case ; and although in the case of Clark, there are circumstances 
from which the question may be raised, whether it ought not to be 
left to a jury to say whether he was not guilty under the second sub- 
division of the section ; still, that was a matter not left to them, and 
which this Court ought not to take from them, so far as the intent of 
the accused is concerned, and probably in other respects, and is a 
question which the Court do not now wish to pass upon. 

A new trial should be granted before the Court of Oyer and Termi- 
ner, in both cases. 

Rosevelt, J., delivered the following opinion : — 

The prisoner, Joseph Clark, was convicted at a Court of Oyer and 
Terminer held in September last, of the crime of murder and sen- 
tenced to be executed in November following. A stay of proceedings 
having been obtained for the purpose, his case is now brought before 
the Supreme Court for review, on certain points of law raised at 
the trial, and which his counsel insist were" erroneously decided 
against him. 

It appears from the bill of exceptions, which it should be bone in 
mind does not bring up all the facts, that some time in July last, 
about an hour after midnight, some seven or eight pereons, including 
the prisoner and one John D. Brown, were together in Oliver street ; 
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that there was a great noise, and indications of a fight between two 
sailors, one having taken off his coat ; that two police officers, Sul- 
livan and the deceased, hearing the noise, came up and requested the 
persons present to disperse, which they did, leaving Brown and the 
prisoner, however, whose lodgings were immediately opposite to the 
scene of disturbance, remaining. These two also were then requested 
by the officers to go home, which it is contended they were not bound 
to do. They did not refuse, but Brown hesitating, deceased took hold 
of him gently by the arm to lead him to his boarding house ; an act 
for which it is also contended, the policeman had no authority. At 
all events, Brown resented it, and clinched the deceased, when Sulli- 
van interfered and separated them. After going a few steps further, 
another clinching and separation took place. Deceased continued to 
urge Brown along, and at length got him, according to the testimony, 
as far as the alley-way to the house in which he boarded, when a 
third clinching took place, Brown trying; to throw the deceased. 
Sullivan again interfered, and in the seuffle struck Brown with his 
club. The prisoner now procured a cart rung and came to the 
defence of his friend, striking deceased a violent blow on the head, 
and repeating the blows three times after he had fallen. He then 
went into his lodgings. Deceased was removed to the hospital, where 
he died the same night. 

The conduct of the deceased policeman, it is in testimony, was mild 
and forbearing, and there is no conceivable motive for prisoner's 
assault upon him, unless it be the one intimated by him immediately 
after reaching his lodgings, that " seeing two officers beating a sailor, 
he knocked one of them down." 

On the trial the defence rested mainly on two points — first, that 
there was no premeditation; and secondly, that the act, although 
unjustifiably se vere, was defensive — and that, in eUher view, the case 
was one of manslaughter, and not murder. 

The Court, among other things, charged the jury that under the 
evidence in the cause, there was no sufficient excuse shown for the 
violent interference of the prisoner ; that the mere fact of Brown and 
the policeman Sullivan being engaged in the alleged quarrel, shown 
by the evidence, was not sufficient to justify the assaults upon Gilles- 
pie ; and that so far as deceased was concerned, it did not appear that 
ne had given offence to any one. The Court further charged that if 
the jury believed that the killing was produced by the prisoner, with 
an intention to kill, though that intention was formed at the instant 
of striking the fatal blow, it was murder ; and that the jury might 
infer such intention from the circumstances of the case, and among 
other things, from the nature of the weapon, and the wounds given 
by it. 

The first part of this charge, upon a more deliberate review, can 
hardly be said to do full justice to the position of the parties. It 
assumes that Brown and the policeman Sullivan were alone engaged 
in the quarrel ; whereas the proof shows that the deceased, from the 
kindest motive, no doubt, was the first to lay hands upon Brown, 
gently, it is true, but still as the resentment of the latter shows, 
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offensively. Sullivan and the deceased clearly co-operdate, and 
although Sullivan alone used the club, both, in judgment of law, 
were responsible for that act, lawful or unlawful. Had death ensued 
to Brown, both must have been tried for the homicide ; and on such 
trial both must have been required to prove that they were engaged 
in " the discharge of a legal duty, and that the act, however deplora- 
ble, was necessarily committed in overcoming actual resistance." 
Was it then the legal duty of the policeman, after the gathering bad 
dispersed and quiet was restored, to compel by force the two remain- 
ing persons, standing on the sidewalk in front of their own homes, to 
go in, whether willing or unwilling ? If it was not, what must have 
been the result of such trial ? A verdict of manslaughter, in one or 
other of the four degrees, would seem to have been very probable. 
Brown, however, although thus assaulted and with a dangerous 
weapon, in point of fact was not killed, but only severely wounded. 
But did the circumstances furnish no excuse for interference in his 
favor ? Had it been the case of a wife, parent, child, master, mis- 
tress, or servant, and there had been reasonable ground to apprehend 
imminent danger of some great personal injury, the law would have 
justified interference even to the point of killing. Although Brown 
stood in neither of these relations to the prisoner, and may have been, 
as far as we know, a mere stranger, yet the spirit of the law, in some 
degree at least, may certainly be invoked to mitigate what otherwise 
would seem to be not only an atrocious, but utterly motiveless and 
inexplicable deed. 

Next as to the prisoner's intention to kill. This clearly could not 
be inferred from the nature of the weapon alone, unless we go back 
and apply the same rule to the use of the club by Sullivan upon the 
head oi Brown. The club and the rung were alike dangerous wea- 
pons. Death might result from the use of either. But the prisoner, 
it is said, after an interval, repeated his blows, and so did Sullivan. 

Admitting, however, that there was no palliation ; that there was 
an actual intention to kill, but that such intention was only formed at 
the instcmt of striking the fatal blow, was the act manslaughter, call- 
ing for incarceration in the State Prison, or was it murder, to be 
expiated only on the sallows? 

The law says that killing without authority, when, perpetrated from 
a premeditated design to effect the death of the person killed, or of any 
human being, is murder. Is, then, an intention, formed on the 
instant, a premeditated design? Consulting merely the popular 
acceptation of language, or even the dictionaries in general use, we 
must certainly answer that it is not. So far from being synonimous, 
these two forms of expression are generally employed to convey 
directly opposite ideas. An extempore discourse is understood to be 
the antipode of a premeditated one. The words premeditate and 
design both import forethought, careful reflection, deliberately arranged 
purj>ose ; ideas all involving, in their structure, the essential element 
of time. We may not perhaps be able, in every or any case, to 
define the precise number of hours or days; but still there must be 
time, reasonable time, time for reflection, time to survey the contain- 
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plated deed in all its bearings and probable results, and to contrive 
and arrange, if so decided, the means and method, and occasion of 
its deadly accomplishment. How, then, can it be said, without shock- 
ing all our notions of speech, whether common or cultivated, that an 
intention to kill, formed on the instant of striking the fatal blow, is 
the same as a premeditated design to commit the crime of murder? 
The present law of homicide, it must be remembered, is, in this State, 
a written and a recent code. It is composed by men selected to give 
utterance to the more humane spirit of the age, and in language 
adapted, or at least intended to be adapted, to the general under- 
standing of those whose conduct it was to regulate. This considera- 
tion, therefore, must furnish the rule for its interpretation. And with 
such rule, or even without it, it seems impossible to believe that the 
Legislature, in treating the subject of homicide, and measuring its 
criminality and punishment, intended to place sudden impulse upon 
the same footing as deliberate malice. To do so, instead of softening, 
would have been to aggravate the harsh features of the Common Law, 
and to violate the almost universal sentiment of the community. 

But, says the District Attorney, if the crime of the prisoner (and a 
great crime it is admitted to be) is not adjudged to be murder, the 
criminal, contrary to all just notions of the adaptation of punishment, 
will escape with the comparatively slight punishment assigned to 
manslaughter in the fourth degree, not exceeding two years confine- 
ment in the State Prison. If this result were to follow as a necessary 
consequence of a reversal of the judgment of the Court below it 
would afford no reason for hanging the offender. It would merely 
show that in framing a system of written law, an oversight not very 
uncommon in such cases had occurred, to be remedied, not by the 
judiciary, but by the legislature. 

If, however, the meaning above ascribed to the word u design," as 
used in the Statute be the true one ; if it imply forethought, con- 
trivance, laying in wait, deliberate purpose ; then there is no diffi- 
culty, should the case call for such a verdict, in bringing it under 
the head of manslaughter in the first or second degree, and apply- 
ing to the crime such punishment, extending even to imprisonment 
for life, as may be justly adapted to whatever circumstances of aggra- 
vation may have attended its commission. 

My conclusion, therefore, is that the verdict should be set aside 
and a new trial ordered. 

The argument was heard before this Court at the June Term, 1852. 

N. Bowditch Blunt, District Attorney, made and argued the fol- 
lowing points : 

I. There was no error in the charge of the Presiding Judge of the 
Court of Oyer and Terminer. 

The Court charged, that if the jury believed that the kill- 
killing was produced by the prisoner, with an intention to kill, though 
that intention was formed at the instant of striking the fatal blow, it 
was murder ! t And upon this point alone, as an erroneous interpre- 
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tation of the meaning of the statute, (2 R. S. sec. 5, sab. 1,) the new 
trial was awarded ; and the main question for the consideration of this 
Court is, what offence, in law, if any, is an intentional killing of a 
human being, without justifiable or excusable cause ? 

II. Every intentional killing of a human being by another, with- 
out justification or excuse, is mubder. 

1. Every intentional act is, of course, a wilful one; and premedi- 
tation simply means that the act was done with reflection. 

2. No specific length of time is required for such deliberation. 
Every case must depend upon its own circumstances. The law, 
reason, and common sense, unite in declaring that an apparently 
instantaneous act may be accompanied with such circumstances as to 
leave no doubt of its beiug the result of premeditation. (Com. v. 
Daley, 4 Penn. Law Jour. 56 ; Dams v. Stole, 2 Hump. 439.) 

3. Reflection implies deliberation, and intention is the conclusion 
of reflection in the mind. 

4. Without reflection, there can be no intent; and killing on 
reflection, is and always was murder. 

III. Malice prepense or malice aforethought and " premeditated 
design, 5 ' are equivalent terms ; and the statute defining murder under 
the first subdivision, has in no respect altered the definition of the 
crime, but simply the character and quality of the proof. 

Revisor's Notes, 3 R. S. p. 809. People v. Enoch, 13 Wend. 159. 
People v. White, 24 Wend. 580. 

1. Thus, to constitute murder under the first subdivision, express 
malice must be proved ; and the implied malice of the common law 
is not sufficient. 

2. Express design to kill, is express malice. Killing without 
intent to kill, but with an intent to do great bodily harm, is the im- 
plied malice of the common law. 

3. No matter how malicious the motive, if the party killing did 
not intend to kill when he struck the fatal blow, it is not murder under 
the first subdivision. On the other hand, if he did intend to kill, it 
is murder. 

4. The whole question then, is one purely of intent ; and it mat- 
ters not when the intent was formed, whether at the time of striking 
the fatal blow or before. 

5. The error of those who seek to require a brooding of the mind 
on the subject, consists in the not discriminating between an absolute 
intent to kill and an intent to do great bodily harm. If the intent to kill 
is made out, it is murder ; if not, it is manslaughter. 

IV. An intention to fcM, no matter when formed, is the " premedi- 
tated design" of the statute. 

1. If the particular result accomplished is the one intended, it 
must have been premeditated, for premeditation is a necessary and 
unavoidable feature of a specially intended result. 

2. The language of the statute is not, that he is necessarily to pre- 
meditate the particular mode or means, in which or whereby the result 
is to be accomplished, but the effect produced must be a premeditated 
effect 
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V. To constitute the crime of murder, where the purpose to kill 
is found, the length of time between the design so formed and its exe- 
cution is immaterial. 

Shoemaker v. State, 12 Stanton, 43. JBespFv. Mulatto Bob, 4 

Dall. 145. 

In this case, 0. J. McKean says, " It has been objected, however, 
that the amendment of our penal code renders premeditation an in- 
dispensable ingredient to constitute murder in the first degree. But 
still it must be 5 allowed, that the intention remains as much as ever the 
trice criterion of crimes, in law as well as in ethics, and the intention 
of the party can only be collected from his words and actions. Let it 
be supposed that a man, without uttering a word, should strike another 
on the head with an axe, it must, on every principle by which we can 
judge human actions, be deemed a premeditated violence. 

Whar. Cr. Law, p. 282. 

VI. Whenever there is a specific intention to take life, such killing 
is murder ; unless justifiable or excusable, or within the statutory 
definition of manslaughter. 

1. The present case falling within neither of these exceptions, it is 
murder. 

" To commit murder," says Judge King, in the case of Com. v. 
Daley, " the intent of the party killing must have been to take life." 
The first inquiry, therefore, after a fewnwus homicide is established, 
not committed by means of poison, or laying in wait, &c. is whether 
the mortal blow was given with the intent to take life, or merely to do 
great bodily harm. If the former is proved by the evidence, it is 
murder. (4 Penn. Law Jour. 156-7.) 

2. Unless the killing with intent to kill, is murder, (except as 
above stated,) then it is no offence within our law. ^ 

3. At all events, it is a less offence than killing without intent 
to kitt, or the involuntary killing by the act, procurement or culpable 
negligence of another, while such other is engaged in the commission 
of a trespass. 

4. In other words, it can only fall within the last subdivision of 
manslaughter in the fourth degree ; and we shall then have the absur- 
dity of an intentional killing being made a less offence than an unin- 
tentional or involuntary killing. 

VII. The judicial construction of the statutes defining murder, in 
other States as well as our own, give to the words " premeditated 
design," no greater effect than appertained to the common law phrase 
" malice aforethought." 

Whar. Cr. Law, pp. 273, 275, 277, 281, 289, 291. 

VIII. If any error was committed, it was in favor of the prisoner ; 
for if not murder under the first subdivision of the statute, it certainly 
was under the second. 

The People vs. White, 24 Wend. 520. 

1. An error in the charge which can work no prejudice to the 
prisoner, is no'ground for granting a new trial. 
The People vs. Shorter, 2 Oomstock. 

IX. There was no error in the refusal to charge as requested. 
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X. The judgment of the Supreme Court should be reversed ; and 
that of the Oyer and Terminer affirmed. 

In the course of his argument, Mr. Blunt illustrated his points by an 
examination of the*gay?ers of the human mind, and its operations. 
He laid down the proposition that power was the source from whence 
all human action proceeds. Power is of two kinds, active and passive. 
Liberty he defined to be the power to act or not to act, according to 
the direction or command of the mind. Will is the power to direct 
the operative faculties to motion or rest in particular instances. Un- 
derstanding is the power of perception. Will and understanding are 
separate powers. Thus we nnd in ourselves a power to begin or for- 
bear, continue or end several actions of our minds and motions of our 
body by a thought or preference of the mind, so ordering, or, as it 
were, commanding the doing or not doing a particular act. The 
actual exercise of this power oy directing any particular action or its 
forbearance, is that which we call volition. The forbearance of that 
action, consequent to such order or command of the mind, is called 
voluntary. Whatsoever action is performed without such thought of 
the mind is termed involuntary. When the will and understanding 
unite, and pursuant to this union — the mind enjoying full liberty — an 
act is accomplished, such act is the result of intention. To deny that 
a man's will in every determination follows his own judgment, is to 
say that a man wills and acts for an end that he would not have at 
the time that he wills and acts for it. What is intention ? The con- 
clusion of reflection in the mind. The stretching of the mind towards 
a particular object. Eeflection implies deliberation. 

It may be considered a refinement of language, but it is a correct 
legal exposition of the meaning of the word intent, to say that it em- 
braces premeditated design. Take the language of the section, " from 
a premeditated design to effect the death of the person killed, or of 
any human being." " Premeditated design to effect." Effect the 
result from design, to effect that particular result. Intent to do — act 
of doing, result — the particular result, being the end specially arrived 
at or intended when tne act is being or about to be performed. 

If the particular result is the one intended, it" must have 
been premeditated, for premeditation is a necessary and unavoidable 
feature of a specially intended result. How can a party intend a pai*- 
ticular result without reflection^ which is premeditation? Certainly 
when the effect produced is the one intended to be produced, it must 
have been premeditated, that is, thought of before it was accomplished. 
It is an absurdity to say that when a man accomplishes what he inten- 
ded to accomplish, he did not premeditate the result. The language 
of the statute is not that he is necessarily to premeditate the particu- 
lar mode or means in which or whereby the result is to be accomplished, 
but the effect produced must be a premeditated effect. When the 
party is doing or about to do the act, he must intend the particular 
result which follows. 

It may be a difficult question for a jury to determine the question 
of the intent to accomplish the particular result under certain circum- 
stances, but if they do so determine, to wit : " that the prisoner killed 

VOL. xi. 3 
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with the intention to hill (not that he killed without a design to cffec* 
death) but that he absolutely designed what he accomplished," the 
period of time, within which that design was formed, is of no conse- 

auence. It was the murder of the common law — it is the murder of 
le statute, more difficult in the latter case to prove, but none the less 
murder. 

Now this premeditated design to effect death may be formed at any 
moment before or simultaneous with the act or use of means whereby 
the effect is produced. A party may strike one or more blows, and 
then, for the first time, forming the intent to hitt^ strike the fatal blow 
which he intends shall accomplish what it does accomplish. This is 
premeditated design, within the meaning of the statute ; as for exam- 
ple, a man is engaged in a felony or burglary. A person wakes and 
calls him by name. He finds himself identified ; in an instant his 
danger flashes across his mind : he seizes a poker and kills. This 
would be premeditation — the premeditation of an instant. 

His adversary has been rendered powerless, is prostrate — senseless ; 
the fear of detection — of subsequent retribution, the desire of revenge, 
the hope of concealment, any one of the numberless motives which 
prompt men to crime may flash across his mind ; the arm may even 
be uplifted when the intent to kill is formed — the blow descends and 
the victim dies, — it is murder ! ! 

What is " premeditated design ?" " God 6aid, £et there be light 
and there was light." Here we have a sublime illustration of design, 
command, result. An exertion of power instantaneously producing its 
intended effect. So with the human mind. It wills, and, the means 
being at hand, the act is done. And who shall set bounds to its powers 
of volition? The moment you attempt that task, you plunge into an 
illimitable ocean of imagination. 

R. H. Morris, for the prisoner, made and argued the following 
points : 

I. There is error in the following portion of the charge of the Court 
to the iury : " The Court further charged that if the jury believed that 
the killing was produced by the prisoner with an intention to Jcill, 
though thai intention was formed at the instant of striking tlie fatal 
Uow, it was murder" 

Whereas the statute declares murder to be " the killing of a human 
being, without the authority of law." 

When perpetrated from a premeditated design to effect the death of 
the person killed, or of any human being. 

And the common law definition of murder is, " Wlten me with a 
sedate, deliberate mind and formed design doth kiU another." 

3d Vol. R. S. 2d edition, pages 807, 808, 809, Revisor's notes. 2 R. 
S. 3d ed. 746, §4, §5, Subdivision 1st. lb. 749, §1 of Manslaughter. 
13 Wendel, 163, People v. Enoch, opinion of Chief Justice Nelson. 
19 "Wendel, Rector's case, 569. 2 Comstock, Shorter's case, 197. 
Michael Johnsons case, tried before Judge MeCoun; new trial 

E anted by Judges Barculo and Brown. 5th Terger 340, 459. 10th 
,551. 2d Humphrey's 441. 
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The case put by the Court as a case of murder, viz : " the killing 
with an intention to kill, though that intention was formed at the in- 
stant of striking the blow" is not murder, but " the manslaughter of 
the common law, committed voluntarily, upon a sudden heat" 

2d Blackstone's Commentaries, 139 ; East's P. 0. 243; Taylor's 
case, 5th Burrows, 2793 ; Anderson's case, 1 Boss, 447 ; KissiPs case, 
1 C. & P. 437 ; Ayre's case, Bussel and Ryan, 166 ; Rankin's case, B. 
and B. 43 ; 2d B. S. 3d ed., page 754, § 39 ; lb. 752, § 21 ; lb. 750, 
§12; lb. 751, §18, §19; People agst. Shorter, 2d Corns. Bep. 197; 
People agst. Iiector, 19th Wend. 591 ; Case of Michael Johnson. 
Tried before Judge McConn, in Putnam. New trial granted. Tried 
before Judge Brown. Convicted of manslaughter. 

II. The Court erred in refusing to charge as requested by the coun- 
sel of the prisoner, viz : 

" If Clark had reason to believe that undue and improper assaults 
were being committed upon his friend, (Brown,) he had a right to in- 
terfere for his (Brown's) protection ; and if in his defence he exceeded 
the power he was justified in using, he would not be guilty of murder, 
but of one of the degrees of manslaughter." 

2d E. S. 3d ed. page 749, § 3, Subdivision 3; lb. 750, § 11, Subdi- 
vision 1; lb. 751, §19; Snorter's case, 2d Comstock, 197; Hector's 
case, 19th Wendel, 591 ; Enoch's case, 13th Wendel, 163 ; 5th Yerger, 
459,461,462; 3d lb, 392. 

III. The Court erred in refusing to charge as the counsel for the 
prisoner requested, viz : 

" The weapon used is not evidence of the premeditated design." 
2d B. S. 3d ed. 746, § 4 ; Johnson's case, before cited ; Sector's 
case, before cited; Snorter's case, before cited. 

Johnson, J., in Clark's case, delivered the following opinion : 

The defendant was convicted of murder in the New York Oyer and 
Terminer, and sentenced to be hanged on the 21st day of November, 
1851. At his trial, a bill of exceptions was taken, and the case carried, 
by writ of error, to the Supreme Court, where, in May term, 1852, the 
judgment was reversed, and a new trial ordered. Upon this judgment 
of reversal, a writ of error has been brought, in the name of the peo- 
ple, to this Court ; and we are moved to dismiss the writ, upon several 
grounds. 

The first ground is, that, by the record, the judgment of reversal 
appears to have been rendered on the first Monday of February, 1852, 
while the act under which the writ of error must be sustained, if sus- 
tained at all, was not passed until March 22, 1852 ; and that, accord- 
ing to the rule established in the The People v. Oamd, at the June 
term, 1852, the statute in question does not sustain a writ of error upon 
a judgment rendered before its passage. It appears, however, outside 
of the record, by affidavits, that the judgment was, in point of fact, 
rendered in May term, and after the passage of the Act. We enter- 
tain no doubt whatever that, upon a question of this sort we are 
entirely at liberty and are bound to look out of the record to ascertain 
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the true time when the judgment was rendered. Upon this ground 
we ought not to dismiss the writ. It is also contended that the judg- 
ment of reversal in this case does not come within the description 
contained in the act of those judgments which are to be reviewed 
according to its provisions. The Act says, " Any judgment rendered 
in favor of any defendant upon any indictment for any criminal offence t 
(except where such defendant shall have been acquitted by a jury,} 
may be reviewed on writ of error on behalf of the people, and the 
Court of Appeals shall have full power to review by writ of error in 
behalf of the people, any such judgment rendered in the Supreme 
Court, in favor of any defendant charged with a criminal offence." 
That the terms " upon any indictment, 5 ' do not limit the description to 
judgments not upon verdict is obvious from the exception which imme- 
diately follows, and which would be wholly unnecessary, unless the 
preceding words of description were broad enough to cover judgments 
upon verdicts as well as upon demurrer. The clause is, therefore, to 
be construed as including all judgments in favor of defendants charged 
with crime, except where an acquittal by a jury has occurred. This 
brings the case in hand directly within the provision authorizing a 
review in this Court of any judgment rendered by the Supreme Court, 
in favor of a defendant charged with crime, unless indeed in this par- 
ticular case, to subject the judgment below to this act, would be to 
give it a retrospective effect. As, however, the act was passed before 
the rendition ot the judgment appealed from, it does not need to be 
construed retrospectively in order to bring this case within its pro- 
visions. 

This case is therefore rightly before us, for examination upon the 
merits. If the Supreme Court has erred in reversing the judgment 
of the Oyer and Terminer, then it is our duty to pronounce judgment 
against the defendant. The principal question involved in the case 
arises upon the charge of the Judge, wno instructed the jury that if 
the killing was produced by the prisoner, with an intention to kill, 
though that intention was formed at the moment of striking the fatal 
blow, it was murder, and that the jury might infer such intention from 
the circumstances of the case, and among other things from the nature 
of the weapon and the wounds given by it 

There was nothing in the facts of this case which made it necessary 
for the Court to lay down the law in relation to homicide upon provo- 
cation. So far as the prisoner and the deceased were concerned, the 
deceased does not appear to have made any assault upon him, or to 
have interfered with him in any way. 

The material facts are, merely, that while the deceased was standing 
on the side-walk, the prisoner came up and struck him on the head a 
violent blow, with a heavy cart-rung, of the length of about four feet, 
and of the thickness of a man's arm ; that deceased immediately fell, 
with his head towards the street, partially over the curb stone ; that 
the prisoner, having for a short interval left the deceased, returned, 
and struck him, while lying on the side-walk, three blows on the head, 
with the same cart-rung. Of one of the blows the deceased died, the 
skull having been fractured at the back of the head. 
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The Rev. Stat. (2 R. S., 656-7, sees. 4 and 5), declare "the killing 
of a human being without the authority of law, (unless it be man- 
slaughter, or excusable or justifiable homicide, as thereinafter defined) 
to be murder, when perpetrated from a premeditated design to effect 
the death of the person killed, or of any human being ;" and in some 
other cases, which are not material to be stated for our present pur- 
pose. That the homicide in this case was neither justifiable nor 
excusable, is conceded. Manslaughter in the first degree, except by 
aiding one to commit suicide, or by killing an unborn and quick child, 
by an injury to the mother, must be committed without a design to 
effect death. 

The same absence of a design to effect death belongs to manslaugh- 
ter in the second and third degrees, except in certain cases named in 
the statute, and which have no resemblance to the case in hand. 
Manslaughter in the fourth degree, except where the killing is invo- 
luntary, includes all killing not justifiable or excusable, and not 
amounting to murder or manslaughter as before defined. The fact 
of which the prisonor has been found guilty either amounts to 
murder, as denned by the first clause of the statute, or it is only 
manslaughter in the fourth degree. The degree of criminality inhe- 
rent in the act is plainly greater than belongs to several of the higher 
degrees of manslaughter; for the prisoner intended to kill, which 
intention, as we have seen, does not generally exist in any grade of 
manslaughter higher than the fourth degree. *We cannot suppose that 
the Legislature intended to make an act of so heinous a nature only 
manslaughter in the fourth degree. If that is the legal grade of the 
offence, it must be attributed to an oversight on the part of the 
Legislature, growing out of the difficulty of adapting new terms to 
the expressions of distinctions in the law. Still, whether such an 
oversight has occurred can only be determined by a careful examina- 
tion ot the statute. The section defining murder (2 R. S., 657, sec. 5,) 
varies from that reported by the Revisors only in this, that it omits a 
section which included in the enumerated species of murder homicide 
perpetrated from a premeditated design to do some great bodily 
injury, although wihout a design to effect death. Upon the section 
as reported, the Revisors say " there is no departure from the pre- 
sent law, except in the case of implied malice arising from being 
engaged in an unlawful act, as in a riot. If such death was designed, 
or oodily harm was intended, or the object of the riot was a felony, 
it would be included in the proposed section. The great principle 
on which the section rests is this, that to constitute murder there 
should be an express design to take life, or such circumstances as to 
induce a very strong presumption of such a design, or such facts 
occurring in a transaction as would ordinarily lead to the result of 
taking life." 

In the case before us, the question is not whether a design to take life 
existed ; that has been found by the jury. When the prisoner struck 
the blow he intended to kill, so that we are not called upon to inquire 
what other design or purpose, if any, will suffice to constitute the 
crime of murder. The question here is — an intention to kill existing 
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at the instant of striking the fatal blow; is such an intention a pre- 
meditated design within the meaning of the statute? The words pre- 
meditated, aforethought and prepense, possess etymological ly the 
same meaning, they are in truth the Latin and Saxon synonymes, 
expressing a single idea, and may possess in law precisely the same 
force. The statute, so far as this term is concerned, has not altered . 
the law. Malice prepense, however, had attained a broader meaning 
than belongs to the term premeditated design. The intent to take 
life was not necessary to constitute malice prepense. Even express 
malice, or malice in fact is defined to be a deliberate intention of 
doing any bodily harm to another, unauthorised by law (Hale, P. C, 
451), and by no means necessarily involved an intent to take life. 
The change, therefore, which the statute has effected, by substituting 
the word design in place of malice, is not to alter the nature or design 
of premeditation requisite to the crime of murder, but to require, — 
which the common law did not require, — the existence of an actual 
intention to kill, to constitute that crime under the first sub-division 
of the 5th section. This view of the law is well sustained by the 
decisions in those States where the crime of murder has been distin- 
guished by statute, into murder, in the 1st and 2d degrees. In those 
States, wilful, deliberate and premeditated killing, is murder in the 
1st degree. The cases are very ably reviewed in Wharton's Am. 
Crim. Law, (2d Ed.) pp. 420 and seq., and the clear result of them is, 
that in cases of deliberate homicide, where there is a specific intention 
to take life, the offence, if consummated, is murder in the 1st degree. 
The degree of deliberation is not different from that required by the 
common law. As was said by Chief Justice McKean in JRes. w. Bob, 
4 Dal., 146, " the intention remains as much as ever the true criterion 
of crime in law as well as in ethics. Let it be supposed that a man 
without uttering a word should 6trike another on the head with an 
axe, it must on every principle by which we can judge of human 
actions be deemed a premeditated violence." If there be a sufficient 
deliberation to form a design to take life, and to put that design into 
execution by destroying lite, there is sufficient deliberation to consti- 
tute murder, no matter whether the design be formed at the instant 
of striking the fatal blow, or whether it be contemplated for months. 
It is enough that an intention precedes the act, follows instantly. The 
law has no favor to extend either to rapid or close execution of such 
a design. In the case before us, there was no provocation, no mutual 
combat, no heat of passion which the law can recognise — for outbursts 
of ungovernable passion do not excuse a man for any acts of atrocity 
he may commit under their influence ; men are bound to control their 
passions, and if they suffer them to run away with their reason and 
senses they ought to suffer for it" State vs. Spencer, 1 Bab. 206. 
We cannot discern a single circumstance which tends in any degree 
to soften one feature of the atrocity of the defendant's crime. Intend- 
ing to take his victim's life, the defendant beat him upon the head 
with a deadly weapon, until his design was accomplished. This crime 
is, by our laws, murder ; and we are well satisfied not only that this 
is the law, bat that it could not be relaxed so as to exclude such 
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cases as the present, without substantially diminishing the security of 
human life. 

None of the cases in this State conflict at all with the law as before 
stated. The People vs. Enoch, (13 Wend. 159,) only holds that the 
common law form of indictment is sufficient, under the new statutory 
definition of murder, and neither the People vs. Eector, the People vs. 
White, nor the same vs. Shorter, have any bearing upon the case. 

The judgment of the Supreme Court is erroneous, and must be 
reversed ; and the judgment of the New York Oyer and Terminer 
must be affirmed, and as the day of execution is past, the proceedings 
must be remitted to the Supreme Court to pronounce sentence anew 
against the prisoner. 

Johxson, J., in Sullivan's case, delivered the following opinion : — 

The question as to the dismissal of the writ of error, and the question 
upon the bill of exceptions, relating to the charge of the Judge, that 
if the killing was produced by the defendant with an intention to kill, 
though that intention was formed at the instant of striking the fatal 
blow, it was murder, and that the jury might infer such intention from 
the circumstances of the case, and among other things, from the nature 
of the weapons used and the wounds given by it, have already been 
disposed of in the case of the People vs. Clark. 

There are some other questions in the case, but they are so obviously 
against the prisoner, that except in a capital case, it would be scarcely 
requisite to notice them in detail. The defendant's counsel requested 
the Court to charge the jury that, if they believed that Smith return- 
ed up 6tairs to renew the fight, and Sullivan believes that he intended 
to do him great bodily injury, he had a right to defend himself even 
unto death, and it is not murder. This the Court probably refused to 
charge, for if Sullivan believed himself about to be attacked, as sup- 
posed by the request, his duty was to avoid the attack, if in his power 
to do so, and the right to defend himself would not arise until he had 
done everything in his power to avoid the necessity of his defend- 
ing himself. The Court was further requested to charge the jury 
that if they believed the prisoner, in the heat of passion, caused the 
death of the deceased, it is not murder. This was properly refused. 
The designed killing of another, without provocation, and not in sud- 
den combat, is certainly none the less murder because the perpetrator 
of a crime is in a state of passion. 

The Court was also requested to charge that if the jury believed 
that Smith, having had the fight with Sullivan, and by his conduct 
and blows aroused and excited the passions of the prisoner, and 
then returned, thereby keeping up the excited passions of the prisoner, 
and under such excitement the prisoner stabbed the deceased, it is not 
murder. This request was erroneous, and was properly rejected. 
Where, after mutual combat, a question arises whether there has been 
time for excited passions to subside, the question always takes this 
form : Whether there had been sufficient time to cool, and not whether 
in point of fact the defendant did remain in a state of anger. The 
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request presented simply the question whether the defendant con- 
tinued in anger up to tne time of killing. 

After the several requests which have been noticed, the Court 
charged the jury upon the matters to which they related, as follows : If 
they believe that Smith returned up stairs with intention to renew the 
fight, and that Sullivan had a reasonable ground, under the evidence, to 
believe that Smith designed to do him some great personal injury, and 
that there was imminent danger of such design being accomplished, 
then it was not murder. It was contended on the argument that this 
charge required the jury to find whether imminent danger actually 
existed, and not merely whether Sullivan had reasonable ground to be- 
lieve that it existed. If this construction of the charge was correct, the 
case of Shorter vs. The People, 2 Corns., 197, would show it to be er- 
roneous, but we do not so understand the charge. As we read it, the 
jury were told that if Sullivan had reasonable ground to believe both 
that Smith designed to do him some great bodily injury, and that there 
was imminent danger of the accomplishment of such design, it was not 
murder. This was the proper mode of submitting the question. 

The judgment of the Supreme Court is erroneous, and must be re- 
versed, and there must be judgment as in the case against Clark. 



Before BRONSON, Chief Judge ; and RUGGLE9> JEWETT, GARDINER, MeCOUN, 
PAIGE, H. GRAY and MULLETT, Judges. 

John A. Brown, Eespondent, against Frederick Pentz and others, 

Appellants. 

March Term, New York, 1851. 

In August^ 1812, J. S. R. was in possession, claiming to be owner, of lot No. 73 
Greenwich street, in the City of New York, and at the same time J. S. was the owner 
of the adjoining lot, 75 Greenwich street, and the latter being about to build a dwelling 
house on bis lot, the former, in consideration that J. S. would build a wall on the north 
side of the wall of the dwelling about to be erected that should stand seven inches on the lot 
of J. S. R., granted to J. S. license in writing, signed by him, to enter upon his lot for that 
purpose, and agreed in case he should thereafter build upon lot No. 75, or if the said 
wall should be used by him, his heirs, executors, administrators or assigns, as a party 
wall, then he would pay one half of the value of said party wall. J. S., in pursuance of 
this license and agreement, entered upon the lot of J. 3. R., and built tne wall, and 
afterwards, in 1815, sold his lot to R. D. In 1844, the defendants, under a deed from 
one J. A I., entered upon the lot occupied by J. S. R. in 1812, and in 1845 built upon 
the lot a store, and used the wall built by J. S. The deed from J. A. I. to the defendants 
contained a clause in the following words : "The northerly wall of the dwelling house 
fronting on Greenwich street, now or late of R. D., standing on the lot adjoining the 
above-described lot of land on the south, being a party wall erected by the said R. D., 
seven inches whereof is on the lot above described ; one half of which wall is to be 
paid for by the said parties of the second part whenever they shall build upon the said 
lot hereby conveyed, or the said wall shall be used by them." The plaintiff, in 1838, 
became seized in fee of the title of R. D. to the lot conveyed to him by J. S., and in 
1847 became the owner of the agreement of J. S. R. to J. 8., and the wall referred to 
in the deed from J. A I. to the defendants was proved at the trial to have been built by J. S. 
and not by R. D. In a suty in equity brought by the plaintiffs against the defendants in 
the Superior Court of the City of New York to recover the value of one half of the party 
wall built by J. S. Held, that at any time before the wall was used by the owner of lot 
No. 75 as a party wall, J. S. or any grantee of his was at liberty to take it down and 
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remove it, that it formed a part of his house and lot, and though overlapping another's 
land, it was transferable by any- deed of conveyance which J. S. might make of his 
house and lot, and that under such conveyance from him the title of that part would pass 
and vest in a purchaser the same as every other part of the premises. And the judg- 
ment of the Superior Court holding that the defendants were liable to pay the plain- 
tiffs the value of one half of the party wall was affirmed, the Judges being equally di- 
vided in opinion as to the liability of the defendants to the plaintiffs. Judges 
Ruggles, Gardiner, Paige and McCoun voting for affirmance, and Judges Bronson, Jew- 
ett, Mullett and H. Gray voting for reversal, holding that the defendants were not 
liable without proof showing that they held under the title of J. S. R., or that J. A L 
at the time of his purchase of Lot No. 73 knew that J. S. built the wall and that he was 
unpaid therefor, and that in the absence of such proof the provision in the deed of J. 
A. L to the defendants to pay for the wall when used must be deemed to have been 
made for the benefit of J. A I., and the reference to R D. in the deed mere matter of 
description of the wall to be paid for. And it seems from the opinion of Judge McCoun, 
in which the Judges voting to affirm concurred, that the plaintiff would nave been 
entitled to recover against the defendants on proof of his deed alone, as it was his 
property which had been taken and used by the defendants. And the Judges voting 
to reverse concede the plaintiff's right to recover against the defendants on proof that 
they held under J. S. JL, or that the defendants' grantor knew that J. S. had built the 
wall and was unpaid therefor. 

This action was commenced in the Supreme Court in equity, in the 
First Judicial District, and under the statute of 1849 transferred to the 
Superior Court of the City of New York. On the trial it appeared 
that in August, 1812, John S. Eoulet and John Sanford each had in 
possession as owners, a city lot on Greenwich street, New York, ad- 
joining each other. Sanford was about to build a dwelling on his lot, 
when Koulet, in consideration that Sanford would build a wall on the 
North side of the dwelling about to be erected by him, that should 
stand seven inches in width on the lot of Eoulet, granted to Sanford 
licence to enter upon his lot for that purpose, and agreed to pay him 
the value of the wall whenever it should be used by Eoulet, his heirs, 
executors, administrators or assigns, as a party wall. Sanford, in pur- 
suance of the licence and agreement of Koulet, entered upon the lot 
of the latter and built the wall, and afterwards, in 1815, sold his lot 
to Robert Dickey ; in 1844 the defendants, under a deed from John 
A. Mine, entered upon the lot occupied by Eoulet in 1812, and in 
1845 built upon the lot a store, and used the wall built by Sanford. 
The deed from Isline to the defendants contained a clause reciting 
that the wall in question had been erected by Eobert Dickey, and 
providing that it should " hevaidfor^ by the defendants whenever it 
should be used by them. The plaintiff, in 1838, became seized in fee 
of the title of Dickey to the lot conveyed to him by Sanford, and in 
1847 became the owner of the demand of Sanford for building the 
wall. It was proved that the wall described in Isline's deed to defen- 
dants was built by Sanford and not by Dickey, and that it was worth 
$235, for which amount the plaintiff recovered judgment against the 
' defendants, who appealed to this Court. 

R. B. Cowles, for appellants. 

Thomas O. T. Bucldey, for respondents. 

t H. Gray, J. — By the terms of the contract under which Sanford 
vol. xi. 4 
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erected the wall in question lie was to be paid for it by Eoulet when 
he should build upon the adjoining lot, or the wall should be used by 
him, his heirs, executors, administrators or assigns. There is neither 
allegation nor proof that Isline or the defendants are the heirs or as- 
signs of Eoulet, or that the defendants hold in any manner in subor- 
dination to his title, for aught that appears the title of Isline was ad- 
verse to that of Eoulet. Nevertheless he had the right (which the 
defendants cannot question) to provide for the payment to Sanford 
for the party wall built by him in the event of its being used by them ; 
but when such provision is made by a party under no obligation to 
make it, it should be so free from ambiguity as not to be susceptible 
of any reasonable construction of being considered a provision for the 
benefit of the party making it ; the question then arises whether Is- 
line intended to obligate the defendants to pay the builder of the wall 
its value in the event of its being used by them ; the provision is that 
one half of the party wall is to be paid for " whenever they should 
build upon the lot or use the wall ;" the mere fact that the clause refer- 
ed to stated that the wall in question was erected by Dickey, is not, un- 
aided by any extrinsic circumstances, sufficient evidence that the builder 
of the wall, whoever he was, had not been paid ; it is by no means unrea- 
sonable to suppose that the statement that the wall was erected by Dickey 
was intended merely as descriptive of the wall to be paid for, and 
having no regard whatever to the person to be paid. So far then 
alone as the deed above furnishes evidence the obligation to pay must 
be regarded as having been made for the benefit of Isline, the owner 
who conveyed to the defendants the land upon which the wall stood, 
and unless the extrinsic circumstances point to some other person than 
him as the one to whom payment was to be made, the plaintiff should 
not have recovered. It is not enough to show that a third party built 
the wall, and was to be paid for it when it was used ; but it should at 
least have been shown that Isline knew that the builder was unpaid. 
It is idle to su pose that he intended to provide for the payment of a 
demand of which he was wholly ignorant. If it had been shown that 
Isline held under Dickey, who derived his title from Sanford, and 
knew that the builder of the wall was unpaid for his services and 
materials, and was to be paid when the wall was used, then perhaps 
it might be inferred that it was for the benefit of the builder that the 
provision was made. There is, however, no evidence in the case to 
show that Isline ever knew Sanford, or heard that he was the builder 
of the wall in question. On the contrary, the provision in the deed 
relied upon by the plaintiff upon its face states that Isline at the time 
of making it supposed the wall was erected by Dickey, to whom San- 
ford, in 1815, conveyed the lot upon which his part of the wall stood. 
This repels the idea that Isline was cognizant of the arrangement be- ' 
tween Eoulet and Sanford and had reference to it. There is no evi- 
dence that Isline knew that one half of the expense of the wall was 
not borne at the time it was built by the owners of the respective lots 
on which it stood, hence none pointing to any other than Isline as the 
one to whom the wall was to be paid for. There is no pretence that 
the plaintiff is entitled to recover unless the provision in the deed to 
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the defendants was intended for the benefit of the unpaid builder of 
the wall. The evidence is insufficient to justify such an inference and 
the judgment should therefore be reversed. 

McCoun, J. — The north wall of Sanford's house, built by him in 
1812, on lot No. 73, was placed partly on lot No. 75, adjoining, then 
in possession of Eoulet as the owner thereof. This was done under an 
agreement in writing between Sanford and Eoulet, by which the lat* 
ter agreed, in case he should thereafter build upon lot No. 75, or if the 
wall should be used by him, his heirs or assigns, as a party wall, then 
he would pay one half of the value of such wall. The wall when built 
still belonged wholly to Sanford. He was not a trespasser by build- 
ing it partly on the adjoining lot. The agreement was a licence to 
enter upon that lot and to erect it there. At any time before the wall 
was used by the owner of that lot as a party wall Sanford or any gran- 
tee of his was at liberty to take it down and remove it. It formed a 
}>art of his house, and though overlapping another's land, it was trans- 
ferable by any deed of conveyance which Sanford might make of his 
house and lot. The title to that part would pass and vest in a pur- 
chaser the same as any other part of the premises.* By sundry suc- 
cessive conveyances the title to lot No. 73, now known as 69 Green- 
wich street, became vested in Brown, the plaintiff below, in the year 
1838, with the identical house built by Sanford still standing upon it. 
As yet the wall had never been used as a party wall by any owner or 
occupier of the adjoining lot. Brown continued to be the owner, when 
in 1845 the defendants below, having acquired the title to the adjoin- 
ing lot, formerly No. 75 (now 71), erected a building upon it, and for 
the first time used the wall in question, by making it a party wall be- 
tween them as the owners on one side and Brown as the owner on the 
other. From these facts it is plain that if the defendants are bound 
to make compensation to anybody for the use thej r had made of the wall, 
if must be to Brown, because it is his property which has been taken 
and used by the defendants. To him, therefore, the right to compen- 
sation naturally belongs, and it is not essential to that right that the 
plaintiff should show anything more than hehasdone ; but for greater 
caution, and to secure the defendants from all danger of being called 
upon by Sanford's representatives to make compensation, founded on 
the original agreement with Eoulet, the plaintiff below shows that he 
is the holder of that agreement also, by assignment from Sanford's 
administratrix. And why should not the defendants below be bound to 
make this compensation ? They have taken and used their neighbor's 
property with his consent. The wall was placed there to be used in 
the way they have used it. It was built expressly with reference to 
such a use, and was to be paid for when so used, and not- before. The 
condition on which payment was to be made has never happened until 
now. The defendants are not at liberty to say it may have been paid 
for already by somebody else, especially as they took their deed with 

•See 4 Kent's Com., 7th ed., m. p. 467, and cases cited; United States v. Appleton 
1 Sumn. Rep. 492. 
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express notice in the deed itself that the northerly wall of the house 
adjoining was a party wall covering seven inches of the land which 
they had bought, and was to be paid for by them whenever they 
should build and should use it. True, the deed does not say to 
whom payment was to be made, and it was not necessary it should. 
The law determines that, upon the principles I have stated. It also 
appears there was a mistake in the deed m speaking of the wall as a 
wall erected by Eobert Dickey which they were to pay for ; but this is 
immaterial. The wall spoken of was the wall then standing, and the 
same which they have used, and this is the wall built by Sanford under 
an agreement with Koulet, and there never has been any other. And 
have not the defendants acquired a property which they did not before 
possess, by taking the northerly part of the wall into their building in- 
corporating it with their new structure, and making it a part thereof ? 
It has now become their property, that is, seven inches of it, which 
stands upon their land. It is no longer liable to be removed or dis- 
turbed by the owner of the other lot. If ever it should become dilapi- 
dated so as to require reparation or renewal, one owner can compel 
contribution from the other towards the expense (Campbell vs. Mesin, 
4th John's Ch., Eev. 334). In England there is a statute (14 Geo. HL 
Ch. 78), called the Building Act, to regulate the building of party 
walls, as a preventive against fires. The principles which govern 
between the owners of walls built under that Act in relation to their 
rights and liabilities, are equally applicable where a wall of that descrip- 
tion has been erected by agreement between the owners of adjoining 
lots. They are principles of natural justice which result from the 
nature of the interest or ownership in a party wall. Such a wall stand- 
ing partly on the land of one, ana partly on the land of the other, does 
not, it is true, constitute a tenancy in common between them, because 
each owns in severalty to the dividing line of their respective lots, and 
therefore each of the house owners has a separate property in a moiety 
of the party wall, and an easement likewise for the support of his hoube 
in the other moiety ; so that it has been held that one of them may 
maintain trespass against the other for pulling down so much of the 

Sarty wall as 6tands upon his land. {Matts vs. Hawkins, 5 Taunt. 20; 
ribbons on Dilapidations, &c, 110). 

In Gibbons' Treatise, just mentioned, it is also 6aid that, until the 
proportion of the expense of building; the party wall is paid, the pro- 
perty in the whole wall and in the whole ground on which it standi is 
in the builder thereof, and when there is no other house adjoining the 

Sarty wall at the time it is built, the portion of the expense becomes 
ue from the neighbor as soon as he cuts into and first uses the party 
wall. When it is built against an adjoining house, the portion becomes 
due when the wall is finished. (Gibbons 123. See also Stuart vs. 
Smith, 2 Mars. 435. S. C.7th Taunton 158.) I entertain no doubt of 
the correctness of the decision of the Court below. 
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Superior GToarL 
December Special Term^ 1852. 

Before Mr. Justice BOSWORTH. 

William L. Roy agt. Sarah Habley and othebs. 

MOTION TO SET ASIDE JUDGMENT FOB IBREGULAETTY — PRACTISING AS AN 
ATTORNEY WITHOUT BEING ADMITTED. 

The appointment or nomination of a special Attorney under the act of 1847 (Chap. 470, 
§ 46), must be approved and ratified by the Court before the person so appointed or 
nominated can be authorised to act. 

A person cannot be substituted as an Attorney in the suit merely by filing the written 
consent of the first Attorney, but, in all cases, an order of the Court is necessary to 
render the substitution valid. 

When these rules are violated, all acts and proceedings in the name of a person claiming 
to act as a special or substituted Attorney are irregular and void. 

Upon these grounds, a judgment dismissing the complaints and other proceedings in the 
name of a person claiming to act for the defendant as a special and substituted Attor- 
ney held to be irregular and set aside. 
i 

The plaintiff moves to set aside for irregularity a judgment which 
has been entered, dismissing his complaint with costs. 

When the action was commenced, the defendant Harley appeared 
and put in an answer by an attorney of this Court. Issue was joined 
in February last, and the defendant's attorney acted as such, until 
September. 

In September last the defendant, by an instrument in writing and 
under seal, appointed a person, not an attorney of this Court, her 
attorney, in the place and stead of the one who had previously acted 
as such, " to do all and singular every act, matter, and thing he may 
deem necessary to and for the purpose of defending " this 6uit on her 
behalf. The first attorney signed a written consent to the substitution 
of the other; in his place and stead, as the attorney of the defendant 
Harley. 

These two papers were filed with the Clerk of the Court on the 23d 
of September. A copy of the consent and notice of substitution were 
served on plaintiff's attorney. No order of substitution appears to 
have been in fact entered, nor was any application made to the Court to 
permit the special attorney to appear in the suit, nor was any proof 
furnished to the Court of the execution of the power of attorney by 
the defendant Harley. 

After the filing of this power of attorney and the consent to substi- 
tution, an order was obtained by the special attorney, that the plain- 
tiff file security for costs, or show cause on the first of October, why 
security should not be filed, or his complaint be dismissed. On the 
first, an order was obtained directing such security to be filed on o* 
before the 4th of October, or that the complaint be dismissed with 
costs. The latter order not having been complied with, a judgment 
was entered dismissing the complaint with costs. On the 7th of Octo- 
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ber, defendant's costs were inserted in the entry of judgment, a judg- 
ment roll was filed and execution issued. These proceedings were all 
taken by the substituted attorney, and in his name, as being the attor- 
ney of the defendant Harley in this action. 

Since these proceedings were had, such attorney, as his affidavit 
states, has been admitted an attorney and counsellor of all the Courts 
of this State. 

These facts present the question, whether the judgment entered, and 
other proceedings had in the cause, by and in the name of the special 
attorney, are regular. 

J. H. Harte, for plaintiff. 

J. H. Sutherland, for defendant. 

Bosworth, J. (on consultation with Oakley, Ch. J., and Duer, 
Campbell, and Emmett, Justices) : — 

Prior to the present constitution and the judiciary act of 1847, no 
one could appear on the record or act, as the attorney of a party, in 
conducting the proceedings in a suit, unless he had been regularly 
admitted by the Court to practice as an attorney of the Court 
(2 R. S., 287). 

On being admitted and taking the oath of office, he became an 
officer of the Court. He acquired as such, various privileges, and 
incurred various liabilities, some of which are regulated by statute, 
and others by the settled practice of the Courts. 

The Courts had the power to strike his name from the rolls and 
deprive him of his office for misconduct. 

The Courts also exercised the power of relieving a suitor summarily, 
against the misconduct of his attorney, instead of driving him to the 
expensive and dilatory remedy of an action. The law was settled, that 
where an attorney had been retained and acted for a party, another 
attorney could not act for such party until he had been substituted by 
a rule of Court, and notice of such substitution had been served. If 
he undertook to act without having been thus substituted, his proceed- 
ings would be disregarded Jerome v. JBoeran, (1 Wend., 293 ; Same 
v. The People, Graham Pr., 48—49). 

The present constitution (art. 6, § 8) declares that " any male citizen 
of the age of twenty-one years, of good moral character, and who pos- 
sesses the requisite qualifications of learning and ability shall be enti- 
tled to admission to practice in all the Courts of this State." 

The Revised Statutes provided that " no person shall be admitted a 
counsellor, attorney, or solicitor in any Court, unless he be approved 
by such Court for his good character and learning " (2 R. S., 287, § 66). 

The two provisions seem to be the same in spirit. The former was 
probably designed to deprive the Courts of the power to prescribe 
any term of clerkship or study, as a condition to the right to an admis- 
sion to practice. Tne requisite qualifications of learning and ability, 
and a good moral character were made the only conditions. The con- 
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stitution clearly implies that some tribunal must determine whether 
these exist in the applicant, and that the power of admission, and of 
refusing admission to practice, was to be vested at least in some one 
Court. The 75th section of the Judiciary Act vested that power in 
the Supreme Court. That section provides that any person applying 
to be admitted, " shall be examined by the Justices of the Supreme 
Court," that such u examination shall be at a General Term thereof," 
that if the applicant " shall be found to be of good moral character, 
and to possess the requisite qualifications of learning and ability, the 
Court thall direct an order to be entered by the clerk thereof, stating 
that such person has been so examined and found to possess the quali- 
fications required hy the constitution, and thereupon such person shall 
be entitled to practice as an attorney, solicitor and counsellor in all 
Courts in this State, until he shall be suspended from such practice, 
as hereinafter provided. * * * The Supreme Court organised by 
tbi3 act, shall possess the same power to remove or suspend an attorney, 
solicitor and counsellor, as is now possessed by the present Supreme 
Court and Court of Chancery " (laws of 1847, p. 342, § 75). 

These provisions, while they abolish a prescribed term of study, 
s^cin designed to secure as high qualifications as bad previously been 
required as conditions to admission, and to provide for a more thorough 
and responsible examination of applicants by directing that the 
examination shall be made by the Justices of the Supreme Court, at 
a General Term. It does not seem to have been any part of the pur- 
pose of the framers of the constitution or of the legislature, to affect 
the rights, duties, or liabilities of an attorney, or of the powers of the 
Court over them, with this qualification, that to one Court alone was 
confided the power of admitting, removing or suspending an 
attorney. 

The legislature of 1847, at its second meeting ^mended the judiciary 
act. Section 46 is in these words : "Any person of good moral cha- 
racter, although not admitted as an attorney, may manage, prosecute or 
defend a suit for any person, provided he is specially authorised for 
that purpose by the party for whom he appears, in writing or by per- 
sonal nomination in open Court " (laws of 1847, vol. 2, p. 647, § 46). 

The defendant claims that her managing attorney, appointed by the 
written power of attorney, filed on the 23d of September, is authorised 
by this section to act for her, and that the proceedings conducted by 
him are regular. 

In Devnes v. McKoan (1 Code R., p. 6), it was decided at a Special 
Term of the Supreme Court for the first district, that this section was 
unconstitutional. The opinion pronounced, states that it was unani- 
mously concurred in by the other Judges of the Supreme Court in 
that district (3 Barb., S. C. R.,196). # 

This motion can be disposed of without expressing any opinion on 
that question. Even if it be assumed that a person other than an " ad- 
mitted attorney," may manage, prosecute or defend a suit, if specially 
authorised in writing or by personal nomination in open Court, and if 
of good moral character, yet the existence of these conditions must be 
satisfactorily established before he has a right to act, and before his 
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acts can be recognised as valid. As a matter of necessity they must 
be established to the satisfaction of the Court in which the suit may 
be pending or is to be brought. 

If the managing attorney is to acquire his authority from a nomina- 
tion of him by the party in open Court, it will then be the duty of 
the Court to determine whether he possesses the requisite of a good 
moral character. If his moral character is notoriously bad, or shall 
be satisfactorily shown to be so, it would be the duty of the Court to 
refuse to permit such person to appear in the suit. Unless this is so, 
and unless the Court has this power, then an attorney removed for 
official misconduct, might re-appear the next day under a special power 
of attorney, and act as attorney and counsellor in defiance of the Court 
which haa removed him. 

There should be some order of the Court, to evidence the fact of its 
having permitted the person having a power of attorney, or who has 
been nominated in open. Court, to appear for the party for whom he 
proposes to act. - 

If the only evidence of authority to act is a written power of attorney, 
the execution of it should be proved. If an attorney has been previ- 
ously retained and has been acting as such, the newly appointed 
attorney should present his power of attorney to the Court, duly 
acknowledged or proved, a consent of the former attorney to the sub- 
stitution, and if a stranger to the Court, should also produce evidence 
of his good moral character, and apply for an order permitting him 
to be substituted and to act in the place and 6tead of the former 
attorney. When such an order has been entered, and notice of it has 
been served, he may proceed in the action, and his proceedings will 
then be regular, unless § 46 of chap. 470 of laws of 1847, is unconsti- 
tutional. 

That the judgment may show on its face that the proceedings have 
been conducted by a person having authority to act for the party in 
Court, so as to bind him by his acts, the order of substitution should 
be incorporated in the judgment roll (Code § 281, sub. 2 ; 12 Mod 
440; 1 Chit. Archb., 42). ^ 

In this case, it is sufficient to say, that after the defendant had 
appeared and answered by an attorney of the Court, all notices and 
proceedings on her behalf in the name of anothec person as her attor- 
ney, who had not been authorised by an order of the Court made in 
the action to appear and act for her, were entirely irregular. The 
judgment and execution must be set aside as irregular/but in this 
case it will be without costs. 
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CHAP. I. 
OF TITLE. 



L Warranty of title is implied by the nature of the contract 

2. But by the ancient Common Law no such warranty woe implied 

8. Distinction of Lord Holt when the vendor was in possession, 

4. State of the law on implied warranty of title down to the commencement of the present 

century. 

5. Origin of the maxim caveat emptor, and of the doctrine of market overt 

6. Present state of the law of implied warranty in England 

7. In this country a warranty of title is implied unless excluded by the terms of the contract 
& On failure of the vendor's title, the purchaser may recover back the price though he has 

not been evicted 

1. A sale being a transfer of the right of dominion of the thing 
sold from the vendor to the purchaser for a price, it is clear from the 
nature of the contract that it involves a warranty of the title. It is 
a commutation contract. There is a commutation of the thing for the 
price. The price is paid for the thing and the vendor engages on 
receiving the price that the purchaser shall possess it by the right of 
property. It is certain, therefore, that this warranty of title is implied 
in tne very nature of the contract. It is true that it does not belong 
to the essence of the contract. The vendor may not have a title to 
the whole, but be the owner of a part only, or his title may be sub- 

J'ectto incumbrances, or may be doubtful and ^uncertain, and then 
te may sell whatever right he has, so that there may be a good con- 
tract of sale when nothing is transferred. But in these cases the direct 
object of the contract is not properly the thing itself, but the right 
which the vendor has in it, and the warranty will extend only to 
such interest as he claims to have and transfer. 

2. It seems, however, that in this particular the common law in its 
origin, did not follow the plain and obvious principles of natural law. 
Lord Coke, the most reverend authority for the doctrines of the 
ancient common law, in contrasting it with the civil law, denies that 
there is any implied warranty of title. {CokeLUt.^ 102 a and 384 a.) 
In the sale of real estate this is certainly true, and so the common 
law remains to this day. A simple deed, of conveyance, though the 

VOL. XL 6 
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plain meaning of the terms import a transfer of the thing absolutely, 
transfers in fact only such interest as the grantor has, and the pur- 
chaser takes on himself the risk of the vendor's title, and he has no 
remedy against the vendor on an eviction, unless he has taken the pre- 
caution to have proper covenants inserted in the deed.(l) The old 
decisions also on the sale of personal property fully sustain the opin- 
ion of Lord Coke. They establish the principle that the purchaser 
has no remedy against the vendor on an eviction unless there is an 
express warranty of title or he has been circumvented by fraud ; and 
this was a remedy not arising from the nature of the contract, but 
purely a delicto. The vendor appearing as owner and selling the 
article as his own was not such a fraud as entitled the purchaser to 
the remedy. To enable him to recover back the price or damages, he 
mustprove affirmatively that the vendor knew he had no title, or such 
an affirmation of title as amounted to a warranty,(2) and it seems to 
be doubtful whether any thing short of a formal and express warranty 
would be 8ufficient.(3) 

3. A distinction was made by Lord Holt, between a sale when the 
vendor has the possession of the thing and when he hafe not, holding 
in the first case that the simple affirmation of his title is equivalent to 
a warranty, but in the latter, that he will not be liable on an eviction 
without an express warranty.(4) The good sense of this distinction 
is, with good reason, questioned by Justice Buller.(5) Indeed, the 
necessity of such an affirmation is not very obvious in either case. 
It may well be asked, what stronger affirmation can be made than is 
implied in undertaking to transfer the right of dominion in the tiling 
sola. It appears, however, to be assumed by Buller, as well as by 
Holt, that the seller will not be bound for the title, unless he makes 
some affirmation beyond the mere act of selling. If so, it will follow, 
when the vendor sells, knowing, or not knowing that his title is defec- 
tive, or that he has none, and mere is no colloquium as to his right of 
ownership from which a warranty can be inferred, that the maxim 
caveat emptor applies, and the purchaser is without remedy; and 
Chancellor Kent, on the authorities referred to, states the law to be, 
that in the sale of chattels, if the vendor has not the possession, with- 
out a warranty, the party buys at his peril ; but he adds, if the vendor 
has the possession and the sale is for a fair price, a warranty of title 
will be implied.(6) Such may be the law now, but it is quite certain 
that under the primitive rule of the common law the vendor's posses- 
sion did not itself imply a warranty of his title. 

4. Such was the rule of the old common law, and so it appears to 
have remained without material alteration down to the commence- 

(1) 4 Kent's Com., 47S-4> 

(2) Dole*' cage, Cro. Bliz., U\8pringweU v. Alien, 2 East, 443, note; Furnui t. ZtMtsfcr, 
Cro. Jac, 474 ; Croeee y. Gardner, Carth., 90. 

(3) In Bosvtel v. Vaughan, Cro. Jac, 196, for deceit in falsely affirming a title, it was 
ruled that the action would not lie without a warranty, 

(4) Medina v. Stoughton, 1 Solk, 210. 

(5) Pauley v. Truman, 8 T. it, 58. 

(6) % Kent's Com., 472. 
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ment of the present century. Indeed, as late as 1829, it is stated as 
undoubted lav by Mr. Justice Littledale, and it appears to have been 
bo assumed by the other judges, that if a man Bells a horse as his 
own, when in fact he is not the owner, the purchaser is without 
remedy, unless he can prove that the vendor knew that he had no 
title.(l) It seems to have been assumed, and the assumption appears 
very strange until we go back to the early history of the law tor the 
explanation of this principle, that it was the particular duty of the 
purchaser to know the vendor's title, and that when the vendor under- 
takes to sell and transfer the proprietary interest in the thing, he is 
under no obligation to inquire into his own title ; he might, therefore, 
sell the thing for its full value and receive the price without any lia- 
bility to refund it, or for damages when the buyer was evicted, unless 
tiie buyer could prove that he fraudulently pretended to be owner, 
knowing that he nad no title. 

5. It will occur to every one on a little reflection, that there must 
have existed some particular custom or some particular state of society 
and manners to account for so singular a rule of law applying 
to the most common and necessary of all contracts. The laws of all 
countries in their origin in the primitive and rude condition of society 
are little more than the reflection or expression of the manners and 
wants of society at the time. They are adapted to the existing state 
of things. But after having once become established and passed into 
habits, and the forms of business having become accommodated to 
them, they continue in force, or at least the traces of them remain 
long after the peculiar conditions in which they had their origin have 
ceased to exist. It has been so with this important feature in the law 
of sales. To account for its origin we must refer to the highest anti- 
quities of the law, and the reason of the rule will be found in the 
state of society and manners, and in the legislation of the Anglo- 
Saxons before the Norman conquest. In those early and barbarous 
times fraud in all its forms, including theft and robbery, prevailed to 
such an extent, that in order in some measure to check them, it was 
ordered that all sales and transfers of goods, if above the value of twenty 
pence, should be made before witnesses or some public magistrate. 
The legislative enactments were varied from time to time. Under some 
of them special officers were appointed in each town or borough, in 
whose presence all sales and transfers were to be made, and in addi- 
tion to this publicity, many regulations were made with respect to 
warranty. The presumption of law or of fact seemed to be that every 
vendor was a thief or a cheat. The main object of all these regula- 
tions was to support the traffic in stolen goods ; and to put a further 
check to this, public fairs and markets were appointed to be held on 
certain days, to which all movable goods were carried to be sold, 
and where they were publicly exposed, so that those who had lost 
goods might go and reclaim them if offered for sale.(2) Private sales 
■ i ■ ■ ■ — -^ 

(1) Early r. Grant, 9 Barn. & Cress., 928. 

(2) Hume's History of England, Appendix 1, Spcnoe's Jurisdiction of Chancery, book 
1, chap. 4* 
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being prohibited by these laws, on the most covert principles of juris- 

Kidence the contracts, whether with or without warranty, were void. 
e8e laws were confirmed by the Conqueror and formed the basis of 
the Norman law ; and, under these, were developed two remarkable 
features of the law of sales. The first is the maxim caveat emptor, 
which applied to all private sales. If the vendor declined to carry 
his goods to the public fair and market, the purchaser had just reason 
for suspecting fraud, and must take care to protect himself by a war- 
ranty. The second is that when goods were sold in a public fair or 
market overt, and no person appeared to question the vendor's title, it 
was held in favor of the purchaser conclusive proof that his title was 
good. 

6. These rules of the ancient common law, that in all sales of 
movable property, unless at a public fair where the vicimage was 
collected, the purchaser took the risk of the title on himself, and if 
the sale was thus public, in technical language in market overt, he 
took a good title though the vendor had none, had, as we see, a rea- 
sonable foundation in the laws, manners and usages of the age when 
they were established, but are entirely unsuited to the manners and 
habits of business, and repugnant to the opinions of the present age. 
The law of market overt, limited, however, and restricted so as to dis- 
arm it of most of its dangers, remains the law of England to the 
present day (1). And it is not quite certain that the former rule has 
become wholly inoperative and obsolete. Blackstone says, but with 
some apparent hesitation, that in every sale of chattels there is an 
implied warranty of title ; and Professor Bell lays down the rule, 
without any doubt or qualification, as a necessary deduction from the 
nature of the contract (2). But the judicial decisions to which they 
refer, do not sustain their doctrine in the broad terms in which it is 
stated. 

The authorities quoted by Blackstone (Gro. Jac. 471, and Rollfs 
Abridgment 90), prove only that an action of deceit lies when a 
vendor fraudulently sells knowing that he has no title. I have met 
with no decision prior to the present century thatgoes further. Buller 
in his learned opinion in the case of Paisley v. Freemom, (3) in which 
he reviews all the old decisions, says no more. But Sir William 
Grant, in Ogilwie v. FoVjarribe, (4) in the sale of a lease or chattel 
interest in land, held it to be clear that there was an implied warranty 
of title. This decision is directly repugnant to that of Lord Mans- 
field in Bree v. Hotbeck, (5) but it has been followed in Souterr v. 
DraJce^ overruling a contrary decision of Lord Tenterden in George 
v. Pritchard, and again in Ball v. Betty (6). But Lord Eldon, who 
probably understood the existing laws of England in all its minute 
and shadowy distinctions, at least as accurately as any other lawyer 
of the present century, evidently considered this as one of the most 

(1) Bacon's Abridgment* Fair 8 ; SheUy v. Ford, 5 Carr. and Payne 818, note ; William* 
v. Barton, 8 Bing. 189. 

!2) Black. Com. 165 ; Bell Contract of Sale, p. 90. 
8) T. B. 56. (4) 8 Mar. 68. (5) Doug. 655. 

6) 5 Barn, and AdoL 992; Ryan and Moody 417; 4 Mann, and Grang. 412. 
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doubtful as well as one of the most important questions of the law. 
In White v. JFbMambe (1) on the precise question decided by Sir 
William Grant, he says, " If ever it should be my duty to decide a 
question so important, I will not leave mankind to speculate on any 
judgment I alone can give, but I will have the best assistance, for I 
can hardly estimate the consequences cf law from either doctrine" 

7. But whatever may be tne present rule of jurisprudence in Eng- 
land, there is no doubt that by the law of this country, in every sale 
of personal property, there is an implied warranty of title, unless it is 
excluded in express terms of the contract, or by very peculiar circum- 
stances. If the vendor doubts the goodness of his title, he may guard 
against the obligation of warranty by the conditions of the contract, 
but if he does not it is silently annexed by operation of law (2). This 
binds him to make a good title or pay the purchaser his damages, and 
it binds him for every eviction arising from any cause, which existed at 
the time of the sale, whether proceeding from his own act or not, or 
whether it goes to the entire title or is a charge on the thing, Jus in 
re resulting from a lien. Though on a warranty a covenant for quiet 
enjoyment in a sale of real estate the purchaser cannot maintain an 
action for damages until there is an eviction in due course of law (3). 
On an implied warranty on a sale of a chattel, it is otherwise. He is 
not obliged to incur the useless expense of defending a suit in which 
he is sure to fail ; but when the title of the claimant is clear, he may 
abandon the thing and have recourse to the vendor (4). In this case 
he must, however, prove the want of title in his vendor (5). 

8. The vendor may be liable on his warranty where there has been 
no eviction, and the purchaser is neither deprived nor liable to be de- 
prived of the thing. If I buy a horse of John andpay him the price, 
which is in fact the property of William, and William afterwards 
makes me a present of it, I can recover back the price of John though 
I have not lost the horse. There are reported decisions of the Roman 
law to this effect. If, says Ulpian, you sell me an estate which be- 
longs to another, and this afterwards becomes mine by a lucrative cause, 
I may not the less, on that account, have an action against you (6), 
that is, an action to recover back the price, but not an action on the 
stipulation duplex which is the nature of a penal action (7). The reason, 
says Pothier, is that if I purchase of you a thing which did not belong to 
you, and I afterwards acquire a title, in whatever way it may be, I 
then hold it by a new title and you cannot fulfil your obligation. 
N<m jamprcBstas mihi rem habere licere (8). 

This acquisition by a new title is called by Pothier a species of 
eviction. This doctrine ought to be held in our law by a stronger 

(1) 11 Yea. 846-7, Lord Eldon was a man of vast learning in the law, of extraordi- 
nary acuteness and subtlety, and of most sturdy conservatism . 

(2) Depreeze v. Trumpet, 1 John's Rep. 274 ; Rew v. Barber, 8 Cow. 272. 
S) 4 Kent, 471. 

4) Bell, Contract of Sale, 96. 

5) Pothier Vente, No. 96. 

WDig. 19, 1,18,815; Dig. 19,1,29; Dig. 80-84* § *** 
i) Dig. 21, 2,41,51; Dig. 21, 2, 9. 
8) Pothier Vente, No. 97. 
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reason than in the Eoman law. In the principles of die common 
law the proprietary interest is transferred by the contract, while, by 
the theory of the Roman law, the vendor was not bound to transfer 
the dominion, bnt only to guarantee the possession. In the common 
law the price on principle could be recovered back as money paid by 
a mistake and without a consideration. 

* # * The remaining chapter, " Warranty of Quality," will appear 
in our next number. 



H. 0. JDittrut ficmrt 

(Southern District of New-York.) 

In Admiralty. 
Before the Hon. Samuel R. BETTS, District Judge. 
Henry B. Thomas v. The Steamboat Kosciusko. 

The remedy in rem for supplies or repairs furnished here to » Tessel foreign to the poft 
is according to the law maritime, and is not governed by the local law. 

When the vessel supplied is a domestic one, this Court affords no other relief therefor 
than is provided by the State law. 

In this respect a vessel owned in New Jersey and supplied in New-York is a foreign res* 
sel here. 

The registry or enrolment in this port of a vessel owned out of the State, does not render 
her a domestic vessel. 

The law appertaining to the domicil of the owner, determines the character of- personal 
property. 

Material men residing in this State, cannot, in this Court, arrest a vessel owned in another 
State for supplies furnished by them to her in her home port* unless by virtue of the 
local law of the owner's domtciL 

Objection to the right of a claimant to intervene in an admiralty cause, must be taken by 
preliminary exception to his compet ency. 

The objection will not be listened to after the cause is put at issue and brought to hear- 
ing upon the merits. 

A mortgagee in possession is competent to intervene and contest claims affecting his lien 
upon the vessel 

A mortgage duly registered according to the law of this State, has priority of lien on a 
domestic vessel, over debts to material men subsequently accrued, although the mort- 
gagor retains possession of her. 

If the owner and mortgagor removes from the State to the place of residence of the mort- 
gagee, keeping possession of the vessel, the mortgage lien given by the local law 
ceases. 

Registry notice does not affect third parties, unless the owner continue to reside in this 
State. 

A renewal of notice in the State registry, subsequent to the act of Congress of July 29th, 
1860, does not retain a mortgage lien on a vessel unless the mortgage be also recorded 
in the office of the Collector of the port 

These were libels filed on the 23d day of August, 1851, by the 
libellants against the steamboat Kosciusko, to recover the amount of 
bills of repairs done on and supplies furnished the steamboat Kosci- 
usko. The first cause was tried before District Judge Betts, in Octo- 
ber term, 1852, and the other tyo abided its event On the trial of 
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the first cause* the following facts, embodied in the form of a written 
statement, were read in evidence, which facts were substantially the 
same in the other cases. They were as follows, viz : 

In June, July and August, 1851, the libellant, a shipwright, resi- 
ding in the city of New-York, at the request of Clem ent M. Hancox, 
the owner of the steamboat Kosciusko, performed the work claimed 
for in the libel amounting to $233,67, which is due with interest from 
8th August, 1851, to the libellant ; such work and materials were ne- 
cessary and were charged by Thomas to the steamboat and owners. 
The items of the account commenced in May, 1851, and ended on the 
8th August, 1851, and those after 1st May, 1851, up to 20th June, 
amounting to $56, were done on the said steamboat Kosciusko while 
she was laying up in Jersey City fastened to the wharf where she had 
been laying and continued to lay up from December 19th, 1850, to 
June 20th, 1851. Items done after 20th June, 1851, were done and 
furnished on the vessel while at the city of New York. At the time 
this work was done and from May 1st, 1851, until after the filing of 
the libel in this suit, Clement M. Hancox, the owner of the vessel, 
was a resident of Jersey City in the State of New Jersey. Before 1st 
May, 1851, he was a resident of the city of New-York. The vessel 
was enrolled in the Collector's office, New- York, on the 12th day of 
April, 1850, by Clement M. Hancox. 

The vessel was attached under this libel on 23d August, 1851. Be- 
fore she was attached she had been engaged in excursion business out 
of harbor of New-York to neighboring places, and, in the prosecution 
of such business, made the following voyages, viz : On the 22d of 
June she commenced making trips from New-York to Cedar Grove 
on Staten Island, stopping at Fort Hamilton, and continued to run 
there daily one or two trips a day until the 28th of July, 1851. On 
the 29th July, 1851, she went on an excursion to the Fishing Banks. 
On the 30th July, 3d, 7th, 9th, and 10th of August, to Stratton Port, 
Long Island. On the 12th of August she went on an excursion to 
Newark, New Jersey. On the 16th she again went to Newark to 
fulfil a charter for an excursion from Newark to Shrewsbury, and on 
the 17th day of August, 1851, sailed from Newark with passengers 
for Shrewsbury, New Jersey — broke her machinery when she arnved 
within Shrewsbury inlet, and within a mile or two of Shrewsbury, 
Clement M. Hancox, the owner, did not claim and answer herein, but 
the same was made by Joseph W. Hancox, who claimed under two 
chattel mortgages of the vessel, dated June 13th, 1850 ; one given to 
him by Clement M. Hancox to secure the payment of $2546,59 with 
interest, payable on demand. The other, dated the same day, executed 
by Clement M. Hancox to Clement D. Hancox, to secure payment of 
the sum of $2,500 with interest from November 3d, 1849, on demand. 
These mortgages, when executed, were both filed in the office of the 
Register of Deeds, in the city of New-York, on same date, and copies 
thereof with statements of the amount claimed were for the purpose of 
renewing them afterwards filed in same office on the 3d June, 1851. 

The same were never recorded op registered in the office of the 
Collector of the port of New-York. 
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The mortgagees, Joseph W. Hancox and Clement D. Hancox, 
have, for several years past, been residents of Jersey City. 

They commenced to foreclose the chattel mortgages by taking posses- 
sion of the vessel on the 19th of August, 1851. Clement M. Han- 
cox having become insolvent and sold the vessel under the mortgages 
on the 3d September, 1851. But as soon as the vessel was attached, 
under the libel in this suit and before the sale, Joseph W. Hancox, one of 
the mortgagees, bonded her on such sale, purchased her in his own 
name, taKiug a bill of sale from Clement M. Hancox, the old owner, 
which was dated 3d September, 1851. 

On these facts the cause was argued by the counsel for the respec- 
tive parties. 

D. McMahon, Jr., for the libellant, contended : 

I. That the claimant, Joseph W. Hancox, had no right to claim 
and intervene as against creditors, because — 

(1) His chattel mortgages were not renewed under the local law 
(2 Rev. Stat. § 11, p. 196, 3d ed.) by filing the copies in the office of the 
Clerk of the County wherein the defendant resided or the property 
was situated ; the owners residing in New Jersey and the mortgages 
were renewed in the city of New-York. 1 Peter's Reps. 547, 550, 
26th Rule Supe. Ct. U. S. 

(2) The mortgages were void as against creditors, also, because 
they were not registered or enrolled in the office of the Collector of the 
port of New-York, as required by the acts of Congress. Statutes of 
1850, Cap. 27, § 1 ; 12 Peter's, 657 ; 2 Cranch, 358 ; 1 Hill, p. 324 ; 6 
Wend., 526. 

H. Conceding he had a right to intervene, yet his mortgages could 
not exclude the claims of creators furnishing materials or supplies, so 
that by their foreclosure all subsequent hypothecations of tne vessel 
should be cut off, because — 

(1) For the reasons given in the last point. 

(2) Treating the vessel as a foreign vessel to the district, material 
men had a priority over chattel mortgages or any bottomry security. 
Abbott on Shipping, 163 ; The Aline, 1 Rob., Ill ; 4 Cranch, 328 ; 2 
Story's Reps., 456 ; 1 Summer, 85 ; 2 Gallison, p. 345. 

III. For that portion of the bill done after the 20th June, 1851, 
the libellant had a lien ad rem under the maratime law, irrespective 
of any subsequent departure from the State, because — 

(1) The vessel was a foreign vessel to this district, being owned by 
owners residing in another State. The St. J. of Indiana, 2 Gallison, 268 ; 
1st Brockenbrough's Reps. p. 403; 1 Iivermore's Agency, Ch. 5, §4, 
p. 171 ; 1 Dod's Ad. Reps/204 ; 4 Wheat. 438 ; 1 Summer's Reps. p. 
73 ; Gilpin's Reps. 473 ; 1 Paine's Reps. 620. 

(2) The enrolment of the vessel in the port of New York did not 
make her a domestic vessel, for the enrolment was to stamp her char- 
acter as a vessel of the United States as contradistinguished from 
foreign nations; Ring v. Framklin, 1 Hall's Reps. 1 ; 15 John's Reps, 
p. 298 ; Gordon's Dig. Art. 196, 4 Ed. of 1848. 



THE NEW-YORK LEGAL OBSERVER. 41 

U. S. District Court— Henry B. Thomas v. The Steamboat Kosciusko. 

(3) The national ty of the character of personal property depends 
upon the domicil of the owner, not the situation of the thing. 9 Wheat 
409 ; 1 Summer, 78. 

(4) Although Jersey City was, by act of Congress, made part of 
the port of New-York, yet it was for collection purposes — not for ju- 
dicial purposes. The judicial districts of New Jersey and of tne 
Southern District of New-York being entirely separate. Act of 1806, 
SI; Gordon's Dig. Art. 2304; 10 Peter's, 215, 2d ed. of 1848; 14 
John's Rep. p. 201. 

IV. If the vessel be treated as a domestic vessel then for that por- 
tion of the claim which accrued after the 1st May, 1851, and before 
20th June, 1851, and which was furnished at Jersey City, was not 
furnished in her home port New-York, and therefore a lien accrued to 
the libellant. 

Messrs. & C. Benedict and H. W. Robinson, for the claimant, con* 
tended: 

I. The Kosciusko was a domestic vessel, and belonged to the port 
of New-York. 

The port of Jersey City is the port of New York, both in a mari- 
time sense and as a matter of statutory regulation. Statutes U. 8. 
Mar. 2, 1811, Chap. 33 ; Gordon's Dig. § 1871. 

The port of New-York was that to which, by statute, the Kosciusko 
belonged, it being the port adjacent the residence of the owner and 
theport of his residence. 1 vol. Statutes at large, p. 56, § 4. 

Tne harbor of Jersey City and of New-York are coterminous 
in all respects and are both one port ; a vessel hauling from one 
place to the other does not leave any port any more than a vessel 
would leave the port of Philadelphia by hauling up into the 
Northern Liberties, or London by moving from one of its many cities 
to another. 

Supplies furnished in the port of New-York to a vessel owned by 
a resident of Jersey City, cannot be said to have been furnished a 
foreign vessel. It would be physically impossible for a vessel lying 
at Jersey City wharf to be out of the port of New-York. 

The Kosciusko was, therefore, whether lying at Jersey City or New- 
York, in her home port and a domestic vessel, and there would be no 
lien for supplies except asjgiven by the State law, and that lien was 
discharged by the vessel leaving the port of New-York on and previ- 
ous to August 10th, in twelve days after any such departure, and im- 
mediately after she left the State on the 12th and 16th August. Ban- 
cox v. Drumming ; C. Hill, 494, opinion of Judge Betts in Haight v. 
Steamboat Alida. 

II. Should the Court hold differently, and that she was a foreign 
vessel, then there can be no lien for that part of the claim for sup- 
plies furnished at Jersey City, where the owner resided previous to 
12th June, 1851. 

IIL The lien of the mortgagees created June 13th, 1850, was not 
vol. xi. 6 
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affected by the statute of the United States relating to the recording 
of conveyances of vessels subsequently passed, and which went into 
effect October 1st, 1850, as the statute did not profess to and could 
have no retroactive effect on prior mortgagees. 1 Kent Com. 455 ; 
Johnson*?. Bunell ; 2 Hill, 238. 

IV. The lien under which the claimant holds, was prior in time to 
that of libellant, followed the boat wherever she went, was recorded 
and visible, was consummated by a possession under the mortgagees 

Erior to the filing of the libel, and that possession could not be divested 
y the libellant claiming under a subsequent lien and of equal grade 
without payment, and the equity of redemption was foreclosed by the 
sale under the mortgages. 

Betfs, District Judge. — The remedy in rem in this Court for 
supplies and repairs furnished a vessel foreign to this State, 
within the port, is in conformity to the maritime law, and is no 
way governed by the local law, but if the vessel be a domestic one, 
this Court affords no remedy in rem unless a lien be given by the 
State law. 

This case rests on two questions : first, whether the demand of the 
libellant, or any part of it, was ever a lien on the vessel, and, second, 
whether, if the lien ever existed, it had been discharged when this 
suit was instituted. 

Before stating the facts from which these propositions are drawn, it 
is proper to dispose of an objection taken to the competency of the 
claimant to intervene in the case. It is placed upon the ground that 
when his answer was filed he was only mortgagee of the vessel, hav- 
ing no proprietary interest in her. 

It is sufficient to say, the libellant does not pursue the proper 
course to avail himself of the objection; after an answer has 
been received, and a replication filed to it, and the cause been 
brought to hearing upon merits, a libellant cannot be allowed to in- 
terpose an exception that the claimant had no legal right to contest 
the case. 

A proper allegation should have been filed, putting that fact in issue 
preliminarily, and, if that is omitted, the libellant will be regarded as 
having waived the irregularity. But it appears, upon the stipulation 
of the parties, that the claimant was in possession of the vessel, 
claiming the right to hold her under mortgage incumbrances, and a 
mortgagee in possession would have a possessory interest sufficient to 
entitle him to intervene and contest claims upon the vessel, which 
would supercede and oust his right. 

This objection cannot, in either view, avail the libellant. 

The steamboat Kosciusko was owned by Clement M. Hancox, and 
enrolled by him in the port of New-York, April 12th, 1850. She was 
built in tins State, and her owner, at the time of her enrolment, and 
until May, 1851, resided in this city. He has resided in Jersey City, 
in the State of New Jersey, since May 1st, 1851. 

It is agreed in the written stipulation between the parties, that the 
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libellant resided in the city of New-York, and as a shipwright, in 
June, July and August 1851, furnished labor and supplies to the 
steamboat, at the request of her then owner, amounting to $233,57, 
which sum, with interest from August 8th 1851, is now due. That 
the steamboat was taken to Jersey City December 19th 1850, and 
remained there undergoing repairs to June 20th 1851, and the servi- 
ces, materials and supplies charged for up to August 8th were furnished 
the boat at Jersey City, and during that period her owner resided at 
that place. 

The items of account sued upon and attached to the libel, commence 
May 1st, 1851, and terminate August 8th, 1851. 

Clement M. Hancox mortgaged the steamboat June 13th 1850, to 
Joseph W. Hancox then residing in New Jersey, to secure the pay- 
ment of $2546,59, with interest from the date, payable on demand. 

On the same day he executed another mortgage on the boat to 
Clement D. Hancox, of New Jersey, to secure the payment of $2,500 
with interest thereon from November 3d, 1849, payable on demand. 
These mortgages were given as security for monies loaned by the mort- 
gagees for the purchase of the boat and to pay for supplies and applied 
by the mortgagor to that purpose. 

Both mortgages were registered the same day in the office of the 
Kegister in the city of New-York, pursuant to the provisions of the 
State Statute (2 E. S. 71, § 9, 10). The mortgagor continued in pos- 
session of the steamboat. 

Copies of the mortgages were filed in the Register's office June 3d 
1851, to secure a renewal of the register notice. 

The mortgages were not recorded in the Collector's office of this 

»rt, pursuant to the provisions of the act of Congress of July 20th, 
850. 

That act provides that no bill of sale, mortgage, hypothecation or 
conveyance of any vessel, or part of any vessel, of the United States, 
shall be valid against any person other than the grantor or mortgagor, 
his heirs and devisees, ana persons having actual notice thereof, unless 
such bill of sale, mortgage, hypothecation or conveyance be recorded 
in the office of the collector of the customs where such vessel is regis- 
tered or enrolled (9 U. S. Stats. 440). 

August 19th 1851, the mortgagees took possession of the steam- 
boat under those mortgages. On tne 23d of August the libel in this 
cause was filed and the boat was attached by the marshal. Joseph 
M. Hancox bonded her on that arrest and continued in possession as 
mortgagee till September 3d, 1851, when she was sold by virtue of the 
two mortgages and was bought by Joseph M. Hancox. On the same 
day Clement M. Hancox executed to him a bill of sale of the vessel. 

The claimant regards the proceeding as one under, the lien law of 
New-York, and, accordingly, makes the defence by his answer, that 
the steamboat was a domestic vessel and that the lien, if one ever 
existed, had been discharged by the boat having repeatedly left this 
port for others, and also gone out of the State before suit brought. 

The libellant alleges that she was a foreign vessel and subject to his 
demand by the general maritime law. 



I! 
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An intermediate point also arises in the case as to the liability of the 
vessel in this Court in rem, for labor and supplies furnished her in 
New Jersey. 

A vessel is personal property and governed by the laws regulating 
personal property in respect to mere questions of ownership and in- 
cumbrances, and, consequently, as a general principle, it follows m 
locality the residence of the owner. 

It becomes part of the wealth of the State of which he is a mem* 
ber, and goes, on his decease, wherever it may at the moment be 
situated, according to the appointment of his domiciliary law. 

The register and enrolment acts of the United States no further 
touch the question of ownership of vessels than regards the national 
character of the owners (Abbott 39, 115 ; 3 Kent 133). 

It is nowhere required that a vessel shall be registered at the place 
she is owned, nor does the registry express or import more than that 
the owner is a citizen of the United States. 

When Clement M. Hancox removed his domicile to New Jersey, 
the vessel then belonged to him, became a part of his estate there, 
and, in relation to the domestic laws of New-York, a vessel foreign to 
this State. Not only was that so by legal intendment in this case, but 
the steamboat was actually with him in his possession, within the 
State of New Jersey until June 20th, 1851. Her coming into this 
port afterwards to transact business, or as her place of entry and de- 
parture on trading voyages, did not change the ownership and consti- 
tute her a New-York vessel. 

Up to June 20th 1851, the labor put upon the vessel and the sup- 

Elies sent her, were all furnished in New Jersey on board her at her 
ome dock. It is not proved that the laws of New Jersey provided a 
lien in favor of the libellant for those charges, and none is raised by 
the general maritime law. 

The credit will be presumed to have been given the owner person- 
ally. 

This point has heretofore been considered and deckled in this Court 
and ruled the same way, and that decision, on appeal, was affirmed 
by the Circuit Court (the Sloop Teller, 1839, M. S. S. Decisions). 

The stipulation between the parties does not discriminate the portion 
of the account of the libellant which applies to credits given the 
steamboat when actually lying within the district. 

The defence to that branch of the demand is, that if any lien arises 
under the State Statute, it is released and avoided by the boat being 
allowed to depart from the port either out of the State or a period of 
more than twelve days before suit brought ; or, if the lien is given by 
the maritime law and is not sought for under the local statute, that the 
mortgage security to the claimant is anterior to it in date and takes 
precedence as a legal incumbrance. 

It is admitted by the stipulation that besides various preceding 
departures from the city on excursions, the boat left on a charter to 
Newark the 16th of August, and went from that place the 17th to 
Shrewsbury, where she broke down ; and it was conceded on the argu- 
ment that she was brought back in 4 disabled condition, and was 
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arrested in this action after her return, and after possession was taken 
of her by the mortgagees under their mortgages. 

It is manifest upon that statement of facts, that the lien authorized 
by the State law, if any accrued, had been discharged under the ex- 
press condition of the act, on the steamboat leaving the State the 16th 
of August for Newark and Shrewsbury (2 R S. 493, § 1, 3). The 
maritime law, however, afforded a lien for the supplies furnished her 
within this district, she not then being a domestic vessel, and a reason- 
able time to enforce it. The creditor was not bound to pursue his 
lien before the vessel left the port of refitment, and proper diligence 
was employed by arresting her on her first return, little over a week 
after the debt had entirely accrued. So long as the boat continued a 
foreign vessel, the creditor was not bound to put each demand in suit 
as it arose, but could furnish repairs and supplies to her when her ne- 
cessities required them and consolidate the demands in one action, 
there being no unreasonable delay amounting to laches, in prosecuting 
the claim. The credit commenced after June 20th and terminate! 
August 8th, and the libel was filed August 23d, a period in the whole 
of scarcely two months. 

The defence to this part of the demand must accordingly depend 
upon the validity of the mortgage security against the libellant. 

The debt sued for was due the libellant by admission of the stipu- 
lation, on the 8th of August 1851, and became then a lien or charge 
upon the steamboat, but did not acquire a priority to liens subsisting 
at the time. 

Had the boat been then owned or situated within the State, the 
registry of a mortgage upon her, according to the law of the State, 
would nave given a priority of security over a tacit lien, accruing for 
reparations and supplies to the vessel. 

IJut on the change of the residence of the owner, taking with him 
the property, to the place of the residence of the mortgagee and with 
his full knowledge, the local law ceased to act upon the subject, and 
the mortgagee took no other security from the mortgage than accrued 
under the laws of the State of New Jersey, the place of their mutual 
residence, or the general law. The statute respecting mortgages of 
personal property, does not apply to mortgagors and mortgagees resi- 
dent out of the State, or affect property in the actual possession of the 
mortgagor unless it be within this State when the mortgage is given, 
(2 B. S. 71, § 10,) otherwise the general doctrine governs the subject, 
and, the property being transitory, it belongs to the place of the owner's 
residence (Story Com. Laws, § 376). 

The creditor is not chargeable with notice of the existence of a 
mortgage on a foreign vessel, because of its registration in the registry 
of the city of New-York unless the mortgagor and vessel be there 
when the mortgage takes effect. That was not so in June 1851, when 
the mortgage notice was renewed, and being a non-resident, the mort- 
gagee is not within the provisions of the renewing act (Blatch. Stats., 
737, § 2). But, independent of that point, in my opinion, the act of 
Congress of July 29th, 1850, applies to this case and governs the 
rights of the mortgagee in respect to his lien on the steam boat 
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That act was not passed until after the mortgage was executed, and 
did not go into operation until October 1850, and undoubtedly for one 
year, (to June 13th, 1851), the incumbrance could be legally secured 
by the State registry, provided the mortgagor continued to reside in 
the State for that time, as both he and his property would be subject 
to the State law, and his creditors would be bound to take notice of the 
provisions of the State law in respect to them ; statutes in relation to 
the registry of mortgages enure as appointments of a method of 
giving notice of the encumbrance, (4 Kent, 170,) and, in the case of 
mortgages of personal property, the renewed entry or registry must 
be made at the residence of the mortgagor to constitute a statutory 
notice (2 R Stat. § 2). 

But had the notice in June, 1851, been sufficient under the State 
law, the act of Congress was then in force and would have applied 
to the case had the mortgagor continued to reside here, and nave 
prevented that proceeding giving any security unless the mortgage 
was also recorded in the Collector's office. The United States statute 
was then no less the law of notice than that of the State, and if it 
had not become the exclusive law in that respect, it must at least have 
as much effect as a State act to the same purport. 

When the defence of an outstanding mortgage on a vessel is set 
up by a mortgagee in an United States Court, even where it might 
retain priority by the local law, as against a tacit lien without re-re- 

gistry, the mortgage becomesjsnbject to the requirements of the United 
tates act, and can be of no efficacy without being recorded as that 
act directs. 

If the two legislations subsist together, that of the State certainly 
cannot be claimed to extinguish the act of Congress, and in this Court 
the mortgagee must prove his compliance witn the latter act to be 
entitled to any advantage from the instrument as an encumbrance, the 
act declaring it shall not be valid against any pavon other than the 
grantor and nis privies and those having actual notice of it (§ 1). In 
the absence of that record evidence, the mortgage must be held invalid 
as against the libellant, no actual notice to him of its existence having 
been proved. 

The credit on which the action rests commenced after such re-regis- 
try, to wit, Jane 20th, and accordingly I must pronounce that the lien 
of the libellant takes priority of the mortgages (the mortgagees being 
out of possession) set up in this case against his demand. 

The sale under these mortgages to the claimant is to be presumed 
regular and valid, but the purchaser took the vessel subject to the lien 
then subsisting in behalf of the libellant. 

Ordered that the libellant recover the amount due him for labor and 
repairs furnished the steamboat within this district between June 20th 
and August 8th 1851, with interest from August 8th 1851, and that 
it be referred to a Commissioner to ascertain and report the amount 

It is further ordered that the libel be dismissed as to the residue of 
the demand, and that the question of costs be reserved until the 
coming in of the report of the Commissioner. 
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Superior Court. 

(Of the City of New-York) 

Before DUER, CAMPBELI* and B08W0RTH, Justices. 

Calvin Sweezy and Wife, Respondent*, against Jambs Thaybb, 
Administrator, &c., Appellant 

EQUITY OF REDEMPTION OWNED BY MINOR DEEMED REAL ESTATE. 

When the equity of redemption is owned by a minor, at the time of a sale of the 
mortgaged premises under a decree of foreclosure, and a surplus arises, his interest 
therein is deemed real estate, and will be disposed of as such at his death, if he dies 
under age, although the surplus has been invested by the Court in personal securities 
for his benefit Where an infant's real estate is converted into money for a particular 
purpose, the whole surplus, after satisfying such purpose, will be regarded as land. 
The Court will not allow a conversion thus produced to have the effect of altering his 
power of disposition over his property, so that he may dispose of it as money, when he 
could not as land. They will bo control the proceeds until he becomes of age, that he 
may take it as money or land, as he may elect If he dies under age, it will be subject 
to the same law of succession that the property would which produced it 

The facts are fully stated in the opinion of the Court. 
& A. Grapo, for Appellants. 
Gerardus Clark, for Respondents. 

By the Court — Bosworth, J. — Joseph O. Bogart being seized of 
certain lands, mortgaged them prior to 1835, ana died seized of such 
lands subject to the said mortgage. 

On his death they descended to his daughter, Jane L., who after* 
wards married John A. Willis. Jane L. died in October, 1842, 
seized of the lands, subject to the mortgage, leaving her surviving 
her husband and Charles Henry Willis, an infant son. 

In 1844 proceedings were instituted to foreclose the mortgage ; and 
under a decree of sale, the whole premises, being a single lot, were 
sold. John A. Willis and his father were parties to the suit. 

The proceeds of the sale, after paying the mortgage debt, produced 
a surplus of $4175, which sum was paid into Court to abide its order. 

John A. Willis died in 1845. On the 5th of December, 1846, 
Lucius Robinson, then a master of the Court to whom it had been 
referred to ascertain and report to whom the surplus belonged, 
reported that it belonged to Charles Henry Willis, which report was 
confirmed by order of the Court. 

Subsequently the money was invested in bond and mortgage for the 
benefit of Charles Henry Willis by order of the Court, ana the accru- 
ing interest was paid from time to time to his guardian for his use. 

Charles Henry Willis died in November, 1850, at the age of 
eighteen years, unmarried, and leaving no issue, nor father, mother, 
brother or sister, nor any grand-parent on the mother's side. He left 



48 THE NEW-YORK LEGAL OBSERVER. 

Superior Court — C. Sweezy and wife agt, J. Thayer, Adminiatrator, <&c 

him surviving, the plaintiffs, Sarah Sweezy, wife of Calvin Sweezy, 
and Josephine O. Webster, wife of Daniel Webster, the only sister* 
of his mother ; and also John Willis, the grandfather on the paternal 
side, who is living. 

The mortgage in question contained the usual power of sale, and a 
covenant to render the surplus if any to the mortgagor, his heirs, 
executors, administrators and assigns. 

After the death of Charles Henry Willis, and on the 29th of April, 
1851, the defendant was appointed administrator of his estate, ana, as 
such, took possession of the securities in which said surplus money was 
invested. 

Murray Hoffman, Esq., the referee to whom the action was referred, 
decided, on these facts, that the securities in which said surplus was 
invested must be regarded as real estate for the purposes oi descent 
and devolution, and, therefore, belonged to the plaintiffs : his maternal 
annta. A judgment was entered on the report directingthe monies in 
the defendants hands to be paid to the plaintiffs. The defendant 
appeals from the judgment, and the question presented on the appeal 
is, were these securities, on the death of Charles Henry Willis, to be 
regarded as real or as between his heirs and next of km as personal 
estate. 

On the part of the plaintiffs it is contended that the fund being the 
proceeds of real estate belonging to an infant, will be treated as land 
until some one entitled to it, and of legal capacity, shall elect to take 
it as money. 

That the Court had no power to decree a sale, for the purposes of 
conversion, of more of the land than was sufficient to pay the mort- 
gage debt, and costs of the suit, and that having sold the whole, as a 
matter of necessity, the premises being a single lot, the character of 
the surplus was not and could not be changed into personalty by the 
Court, but that it was held by the Court as a resulting trust until his 
death, on which event it descended to his heirs at law as if it had 
actually remained real estate. 

On the other hand, the defendant insists that the realty having been 
actually converted into money in the life-time of Charles Henry Willis, 
by a Court of competent authority in the legitimate exercise of its 
powers, and in pursuance of a contract made oy the ancestor of the 
estate, and subject to which it had descended to the latter, the surplus, 
at the time it arose and the right of Charles Henry Willis to it was 
determined belonged to him as the owner of the land which had pro- 
duced it, but that it belonged to him as money and not as land. That 
the claims made to it, by his heirs and next of kin, must be determined 
by the actual character of the property as it existed at his death and 
not by the character of the property which had produced it. That, 
having been lawfully converted into personal property in his life-time, 
and being actually such at the time of his death, it must be distributed 
as personal property, and therefore belongs to John Willis, the pater* 
nalgrandfather, who was the next of kin. 

The argument in support of the plaintiff^ proposition is based 
partly on the principle established by a long series of decisions in cases 
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arising under wills, by which it is settled that land devised to be sold 
and turned into money, is treated as money, and money bequeathed to 
be invested in land, is treated as land and will descend, as such, until 
some one entitled to it in his own right and capable of electing, has 
manifested an intention to receive it in the form and character in which 
it actually exists. Courts of equity treat such property for most pur- 
poses precisely as if the directions contained in the will, or the terms 
of an ancestor's contract respecting the property, if the rights of 
parties depend on such a contract, had been specifically executed. 

They regard the substance, and not the forms of agreements and 
other instruments, and will give them the precise efiect which the 
parties intended, and, in furtherance of, and for the purpose of exe- 
cuting such intention. 

When a Court of Equity is required to determine between persons 
claiming such property by the right of succession, it treats it as prop- 
erty impressed by the will or act of the party who is the ultimate 
source of title, with a specific character different from that in which it 
is found, and disposes of it as continuing to possess that character, until 
some one entitled to the whole beneficial interest has elected to take 
it in the form in which it is found, or has received it under a perform- 
ance of the contract, or in execution of the provisions of the will by 
which the original right to it was created. 

Gray v. Leslie, 3 What 563; 2 Story's Equity, §§ 790, 791, 792, 
and 793, and cases there cited ; Law Library, vol. 49, p. 560, &c. ; 
Stagg, Maecutar, <&?., v. Jackson and Wife, 1 Corns. 206 ; T. Hare, 
299 ; GrffiUh v. Rickets; Same v. Dimett. 

It is evident, from these cases, that a Court of Equity will not divest 
property of the character in which it finds it, or which it finds im- 
pressed upon it, except at the instance of some party having the right 
to invoke its interposition for such a purpose. The only party who 
can ask to have this done must be one entitled to the whole beneficial 
interest in the property, and who has a right to convert it himself from 
one form to another, and who is of legal capacity to make an election. 

It is the constant rule of Courts of Equity to hold lands purchased 
by the guardian with the infant's personal estate or with the rents and 
profits of his real estate, to be personal and distributable as such > and. 
on the other hand, to treat real property, turned into money, as still 
for the same purpose real estate. And when the Court directs any 
change of property, it directs the new investment to be made in trust 
for the benefit of those who would be entitled to it, if it had remained 
in its original state. 

2 Story's Eq., §1357. 

In Ware v. JPophiU (11 Vesey 278), Lord Eldon said that such a 
declaration is made because that is the law applicable to the case of 
an infant. The declaration in the order or decree " does not create 
the right, but it is a declaration of a pre-existent right to have the 
property secured." 

In cayparte Phillips (19 Ves. 122, 123), Lord Eldon said:— "In 
the case of the infant, it is settled that as a trustee out of Court cannot 
change the nature of the property, so the Court, which is only a trus- 

VOL. XL 7 
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tee, must act as the trustee out of Court ; and finding that a change 
will be for the benefit of the infant, must so deal with it as not to affect 
the jpower 8 of the infant, over his property even during his infancy p , 
when he has powers over one species of property and not over the 
other. It may be for the benefit of an infant, in many cases, that 
money should be laid out in land, if he should live to become adult ; 
but if not it is a great prejudice to him, taking away his dominion, by 
the power of disposition he has over personal property, so long before 
he has it over real estate. The Court, therefore, with reference to his 
situation, even during infancy, as to his powers over property, works 
the change, not to all intents and purposes, but with this qualification, 
that, if he lives, he may take it as real estate, but without prejudice 
to his right over it, during infancy, as personal property." 

If this surplus was personal estate for all purposes, from the moment 
of the sale, the infant might have disposed of it by a will in writing at 
any time after he became eighteen years of age (2 R. S., 60, §21). 
He had attained that age before he died. 

If it is to be treated as real estate, he could not devise it until after 
he attained the age of twenty-one years (2 R. S., 57. § 1). 

Hence, it is obvious that section 180 of the statute entitled " of 
proceedings in relation to the conveyance of lands by infants, and the 
sale and aisposition of their estates," was merely declaratory of what 
was deemed to be a well settled principle of equity jurisprudence. 
That section declares that no sale made pursuant to that act, " of the 
real estate of any infant, shall give to such infant any greater or other 
interest or estate in the proceeds of such sale than he had in the estate 
so sold, but the said proceeds shall be deemed real estate of the same 
nature as the property sold." 

In this case the infant's property was not sold under this act. It 
was sold as a matter of necessity, as the mortgaged property was a single 
lot. It was real estate of the infant when the law through the inter- 
position of the Court of Chancery began to operate upon it. It was 
no part of the object or purpose ofthe foreclosure suit to effect the 
estate of the infant or the nature of his property, or his power of dis- 
position over it during his infancy. The sole purpose and object were 
to sell enough to pay the mortgage, debt and costs of the suit. If 
enough and no more could have been sold separately, to satisfy that 
object, without any prejudice to the owners of the equity of redemp- 
tion, only so much would have been sold, and the residue, which would 
have belonged solely to the infant on the death of his father, would 
have been real estate in which he would have had an absolute estate 
in fee simple. But having regard to his interests it became necessary 
to sell the whole premises. Having sold the whole, the Court which 
ordered the sale will hold so much of the surplus as represents the 
infant's interest and estate, as real estate until he becomes of age, or 
will dispose of it as such if he dies before that event happens. 

In Maris et al. v. Mwrgalrcyd et al. (1 J. Ch. R., 119-130), Chancellor 
Kent held, in a case of a surplus arising from a sale of mortgaged 
premises, which took place after the death of the mortgagor intestate, 
vnd while some of his heirs were infants, that the surplus was part of 
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the real estate, would go to their heirs and would be assetts in their 
hands. And although the Court applied the surplus to pay debts of 
the mortgagor on account of his personal estate being insufficient for 
the purpose, it refused to allow nis administrator to distribute it as 
personal estate, in which event it would have been absorbed, as the 
law then was, in paying a judgment which had been confessed by the 
administrator, but treated the surplus as equitable assets, and distrib- 
uted them as such rateably among all the creditors. 

The case of Hoyd v. Hart, Admin., &c, of Boom* (2 Barr, 473) is 
a recent one, was fully considered. If correctly decided, the princi- 
ple involved in the decision is conclusive as to the rights of the parties 
in this case. A sale of the real estate of a lunatic was ordered for the 
purpose of paying his debts, and was made by his committee pursu- 
ant to an order of Court, and there was a surplus of over $3000. 

After his death there was a contest between his heirs and next of 
kin in relation to the surplus, and each claimed it. The Court below 
held that it was to be treated as personalty and that it belonged to die 
next of kin. It rested its decision on the principle contended for by 
the defendant in this case ; that the conversion nad been made by 
order of a Court of competent authority, and, therefore, could not be 
taken to be a wrongful conversion ; that the heir had no such equity 
as would induce the Court to inquire into the origin of the fund ; 
that the parties claiming it must take it as they found it at the time 
of the death of the intestate. 

The act of the Legislature which authorised the sale was silent as to 
the consequences of a conversion, and made no provision whether the 
surplus, if any arose, should be deemed personal or real estate. 

A writ of error was brought and the judgment below reversed. The 
Court after adverting to the leading cases of conversions directed by 
wills said that, " from these it appears that the eauitable character of 
the property when legally converted, depends on the will of the devisor 
collected from the purpose to be answered by it, but the committee 
had, in this instance, no will to exercise or power to convert, as a 
devisor has, from motives of mere caprice, or for any motive not au- 
thorised by statute. The sale was for the maintenance of the lunatic 
and payment of his debts. Consequently what remained when that 
was accomplished retained the impress of real estate. 

See 2d Yeates R. 261; Detter v. Young: In re Teghlman 5; 
"Wharton 64 ; Soull v. Peniaen 2 ; 2 Dev. and Bat. Eq., R. 144. 

March v. Bemer (6 Iredell's Eq., R. 524), was decided by the Su- 
preme Court of N. C. in 1850. It related to a surplus produced by 
the sale of land which had descended to an infant. Tne sale was made 
under the decree of a Court of Equity, to create funds to pay debts 
owing by one "Wilson, the intestate, who died seized of the lands. The 
sale was made in the life-time of the infant, and a surplus of $639,64 
was actually paid by the Clerk and Master, who made the sale, to the 
guardian of the infant. The infant afterwards died under age and 
unmarried. A bill was filed by her heirs at law to procure a decree 
that this surplus be deemed land and be paid to them, and a decree to 
that effect was made. 
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The Court in its opinion said that, "when a Court of Equity orders 
a sale of the real estate of an infant, in order to raise money for a 
particular purpose, it would not, upon its own principles and indepen- 
dent of any provision by statute, allow its decree to affect the rights of 
succession to a surplus remaining after answering that purpose. The 
money stands for the land of which it was the proceeds/' 

That the fact that the surplus had been paid to the infant's guardian 
made no difference. The acts of that person, or the dealings between 
him and the infant's administrator, could not change the equitable 
nature of the fund so as to disturb the rights of the heirs at law. 
The Court decided that the interest which had accrued during the 
infant's life-time was personalty, but that the capital and interest that 
accrued thereon subsequent to ner death belonged to the heirs at law. 

The purpose of the sale, in the present case, was to satisfy the mort- 
gage debt and the costs of the foreclosure suit. Except as a matter of 
necessity, the Court would not have converted into personalty more of 
the premises than was sufficient to answer that purpose. That purpose 
was fully answered by the application of a part of the proceeds. 

The principles upon which the Court acts, and by which it is governed, 
will not allow it to regard the surplus as property of a different nature 
from that which produced it. If land has been converted, it will treat 
the proceeds as land, until the infant is capable of electing and actually 
elects to take it as money. 

If a different rule obtained, the infant, in this case, as he lived until 
he attained the age of eighteen years of age, might have bequeathed it as 
money. If it had not been converted, he could not have devised it 
until after he was of full age. So, on the other hand, if his money is 
ordered to be invested in real estate and is so invested, the Court will 
treat the land as money. On any other principle the act of the Court 
would deprive him of a right, created by statute law, to bequeath his 
personalty on attaining the age of eighteen years. I am inclined to 
think that the true ground of the rule is the one stated by Lord Eldon 
in ex-parte Phillips, and that it is not based upon any supposed equity 
of the next of kin to succeed to the personal and of the neirs to take 
the real estate, and to have it retain the character it possessed when 
the infant's title accrued, until his death, or until he becomes of age. 

But whatever may be the true reason of the rule, Courts of Equity 
seem to have acted uniformly upon the principle that, in converting 
the real estate of an infant for a particular purpose, they had no power 
to convert, to all intents and purposes, any more than was required to 
answer such purpose. And that if incidentally it necessarily hap- 
pened that more was converted, it was their duty to treat the excess or 
surplus as property of the same nature as that converted, and to dispose 
of it accordingly among those claiming by the rights of succession. 

We regard this principle to be well settled, and that § 186 of 2 B. 
S. 195, is but a legislative declaration of this principle. That it must 
be applied and enforced in all cases of a surplus arising from a sale 
of his lands under the decree of a Court, as well as where a sale is 
made for either of the purposes specified in that act. 

The only case cited apparently in conflict with the rule and the 
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decisions referred to, is that of Bogart v. Freeman 10, Paige 492. 
That was a contest in relation to a surplus arising from a sale under a 
decree of foreclosure. The report of the case states that " E. Free- 
man, the elder, widow of the mortgagor (who died before the sale), 
was grantee in fee of the mortgaged premises," when the decree was 
entered. " But in fact she was only entitled to dower in the equity of 
redemption. She held the residue in timet? one-eighth thereof for 
each of her seven children and one-sixteenth for each of two grand- 
children. After her death there was a litigation respecting the surplus. 
The Chancellor assuming that certain of the children and grand-chil- 
dren, who were dead, had died infants, decreed that their shares of 
the surplus must be deemed personal and not real estate, and that they 
belonged to their next of kin. 

No authority is cited in support of the proposition. It does not 
appear from the report, what was the nature of the trust, nor whether 
the instrument by which it was created did not direct the land to be 
sold after her death, and the proceeds divided as money between the 
children and grandchildren. If such was the fact, the decision is in 
harmony with the well settled rules relating to equitable conversion. 
There is nothing in the facts stated which makes it necessarily con- 
flict with the authorities cited. 

In Graham v. JHckvnson^ 3 Barb. 169, real estate devised was sold 
after the death of the testator to supply a deficiency in his personal 
estate. One-seventh of the land so sold belonged to the complainant's 
wife as such devisee. Sufficient of the proceeds was applied to pay 
the debts, and the residue was paid over to the devisees. Hence the 
whole proceeds were actually disposed of. Complainant's wife subse- 
quently died without having had any issue, and he was appointed 
administrator of her estate. 

Subsequently to her death, the executors of her father's estate rea- 
lized a large sum of money from a claim of the estate against the 
French Government, and the complainant filed a bill, as administrator 
of his wife, to recover one-seventh of this fund, as a substitute for 
part of her real estate which had been sold to pay debts primarily 
chargeable upon the testator's personal estate. 

The executors resisted the claim on the ground that the fund was to 
be considered real estate at the time of the death of complainant's 
wife, and that it belonged to her heirs at law and not to her personal 
representatives. The Chancellor decided that the fund must be treated 
as personalty, and that it belonged to the plaintiff as administrator. 

The report of the case states expressly that it did not appear by the 
pleadings or proofs in the cause whether the marriage of complainant 
took place before or after the sale of the real estate of his wife. 
Neither does it appear that she was then under age. If of full age 
and a femme sole, and nothing to the contrary appears, then the 
decision is in harmony with all the cases which hold, that where real 
estate is converted by operation of law, in the life-time of an adult 
owner, the surplus, if there be any, will be treated as money, and at 
his death will be distributed as such. 

Bmke et at. v. Scatty 5 Mad. 500 ; Dixon v. Damon, 2 Sim. and 
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Stew, 327, 329 ; Flanagan v. Flanagan, Law Lib. p. 578, and what 
Lord Eldon, in his argument in Achroyd v. Smiihson, says of the 
grounds on which the former was decided. 

Graham v. Dickinson (p. 184) is in conflict with all the authorities, if 
it is to be deemed a decision that the rule which it asserts applies to 
a surplus arising from the sale of an infant's real estate. As the 
report of the case does not state that the heir was either an infant or 
married at the time of the sale, and as no authorities were cited ap- 
plicable to a surplus arising from the sale of an infant's land, it cannot 
be said to decide a question that does not appear to have arisen or 
been discussed. 

We are of the opinion that there is nothing decided in either of 
those causes at variance with the rule uniformly acted upon by Courts 
of Equity, that a surplus, arising under such circumstances as this, 
must be treated as land, until the infant to whom it belongs has 
reached an age at which he is capable of taking it as money and has 
elected to so take it. Up to the time of his death, he was in law 
incapable of making an election. It must, therefore, be regarded and 
disposed of as it would have been if it was in fact land. We concur 
in the opinion that the referee decided the law correctly. The judg- 
ment appealed from must be affirmed. 



N. $. (ftommoti flleaa. 

(Novetnber General Term, 1850.) 

Before INGRAHAM, first Judge, and DALY and WOODRUFF, Judges. 

Spies against Boyd. 

A mortgage containing a trust for the use of the mortgagor, is void in law as against 
creditors, and there is no question of intent in such a case to be left to a jury. 

A debtor mortgaged the contents of his store and dwelling house, "and also such personal 
property as may hereafter be in said premises, or which may be substituted for such articles 
as may be sold in the course of my business." Held that the mortgage, as against creditors , 
was void upon its face as creating a trust in violation of the statute for the use of 
the mortgagor. 

What the parties intended appears upon the face of the instrument, and the question 
whether or not it is in violation of the statute, is a question of law. 

Where, upon a contract valid upon its face, there has oeen no delivery of the property 
or change of possession, or where the motive imputed is to hinder, delay and defraucl 
creditors, the question of intent is for the jury. But where, from the terms of the con- 
tract itself, it appears that a trust has been created for the use and benefit of the person 
making the conveyance, the question is one of law to be determined by the Court 

The case of Smith and Hoe v. Acker, 23 Wend. 653, commented upon and explained. All 
that was determined by that case is that though an immediate change of possession be 
practicable, the transaction is not necessarily fraudulent in law, but the party claiming 
the title to the property may give evidence to show bona fides, and, upon the evidence 
so given, the question of the existence or the absence of a fraudulent intent becomes 
a question of fact which must be submitted to the jury. 

Their finding, however, is not conclusive, but may be set aside as upon any other question 
of fact if clearly against the weight of evidence, and in respect to the relevancy of 
testimony to show bona Met, the Court may exercise the same power in admitting or 
rejecting evidence that they would do upon the trial of any other issue. 
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It has never been held in this State that a mortgage which, by its terms, creates a trust 

for the benefit of the mortgagor, involved any question of fact to be left to a jury. 
Such a mortgage will not, as against creditors, give a title to so much of the property aa 

may be described or specified in the mortgage, the illegal trust vitiates the whole 

instrument. 
It will not alter the case that the mortgagor took possession, the creditor having acquired 

alien upon the property when the execution was delivered to the sheriff and the sheriff 

having levied before the mortgagee took possession. 

Appeal from the Special Term. 

The facts of the case will sufficiently appear by the opinion of the 
Court. 

Charles T. Porter, for Appellant. 

Oeorge 8. Still, for Bespondant. 

Daly, J. — The plaintiffs brought this action to recover the value of 
the stock and fixtures of a Drug store, taken upon an execution under 
a judgment obtained by the defendants, against one Numeister. The 
plaintiffs claimed the property by virtue of a mortgage executed by 
Neumeister to one Moring, and which had been assigned by Moring 
to the plaintiffs. The mortgage was executed by Numeister on the 
20th of November, 1849, and was given to secure the payment of a 
promissory note, made by Neumeister, for $2,200, bearing even date 
with the mortgage, and payable to the order of Moring six months 
after date. Tie mortgage was duly filed on the 16th of January, 
1850. The mortgage was assigned to the plaintiffs before the prom- 
issory note became due on the 20th of 'March, 1850, and on 
the 25th of April, 1850, Neumeister endorsed a consent on the 
mortgage by which he agreed that the plaintiffs might take immedi- 
ate possession of the mortgaged property, the same as if it was then 
due and the conditions forfeited, and sell and dispose of it to the best 
profit they could obtain, rendering, after the payment of the sum 
secured by the mortgage, the surplus, if any, to Neumeister. In 
which endorsement Neumeister declares that the consent is given in 
view of his inability to pay the note, and to prevent a sacrifice of the 
property. On the same day the plaintiffs executed a power of attor- 
ney to George S. Still to take possession of the property, as their 
agent and attorney, and dispose of it according to the terms of the 
mortgage. By virtue of which authority, Still, on the same day, 
directed one Smith to take possession of the store and contents, who 
went there for that purpose, the sheriff having previously levied, 
though the property was not taken by him until tne following day. 

The mortgage, after specifying as the property conveyed, the goods, 
merchandize, medicines, preparations, apothecay apparatus and ma- 
chines of every kind, counters, shelves, weights, scales and fixtures 
and personal property, including the mortgagors household furniture 
and effects, then in the store and house No. 166 Prince St., contains 
the following clause, " and also such personal property as may here- 
after be in said premises, or which may he substituted in place of such 
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articles as may be sold in course of my business. Upon the trial 
Neumeister was examined as a witness and testified that he owed 
Moring over $750 for the purchase of the store. That Moring made 
advances to him np to the time when the note and mortgage was 
given. That the note and mortgage, though dated the 20th of No- 
vember, 1849, (the latter purporting to have been executed upon that 
day), were given in the midale of January, 1850. That on the 5th 
of December, 1849, he confessed a judgment to Moring in the Su- 
preme Court, intended to secure the same debt, which confession of 
judgment appears to have been entered upon the 16th of January 
following, and, by the affidavit accompanying which, it purports to 
have been confessed upon the note before referred to, the original con- 
sideration of which is stated to have been money advanced by the 
?»laintiffs to the defendants, at various times and in various amounts, 
rom the 20th day of September to the 20th of November, 1849. 
That he did not know how the note came to be $2,200. That he never 

Sive Moring any other memorandum of indebtedness. That he knew 
at it was the amount loaned and that it was all cash. He further 
testified that when the mortgage was given, it was understood that he 
was to remain in possession of the property, and to continue his busi- 
ness, buying and selling. That he did so continue it until he was sold 
out. That after the mortgage was given he sold between $300 and 
$400 worth of goods out of the store, and bought goods with the 
money received. That he bought about $90 worth, and that the goods 
so bought went into the store. In another part of his examination he 
said that $200 or $300 worth might have been bought up to the time 
when the inventory was taken of the contents of the store in May. 

Upon this state of facts the plaintiff rested, and the defendant 
moved for a nonsuit, first upon the ground that the consent endorsed 
by Numeister upon the mortgage converted it into a new instrument, 
and was void, not having been filed as required by statute ; and, sec- 
ondly % that the mortgage was void upon its face as against creditors, 
being a conveyance made in trust for the use of Neumeister. The 
motion was denied, and the Judge instructed the jury that, if they 
found, from all the circumstances, that the mortgage was intended to 
hinder, delay, or defraud creditor or to cover property by trust, or 
otherwise, that the defendants were entitled to a verdict. The jury 
found for the plaintiffs. 

Upon the first point it is unnecessary to bestow any consideration. 
But upon the second I think the judge should have nonsuited the 
plaintiffs. He appears to have thought that the existence or non-exis- 
tence of a trust, created for the benefit of Neumeister, depended upon 
the intent with which the parties acted, wholly^ irrespective of the in- 
strument, and that it was the province of the jury to pass upon the 
intent as a question of fact. This, I think, was erroneous. 

All conveyances of goods, chattels or things in action, made in trust 
for the use of the person making the same, are declared by the stat- 
ute void as against creditors (2 K. S. 195, § 1, 3d Ed.) This is a dis- 
tinct provision of the statute wholly independent of the subsequent 
provision, declaring all assignments or conveyances of goods and chat- 
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tels fraudulent and void made with intent to hinder, delay or defraud 
creditors, or the provision declaring every sale made by a vendor of 
goods and chattels in his possession, and every assignment of them by 
way of mortgage, or security or upon any condition whatever, not 
accompanied by an immediate delivery and followed by an 
actual and continual change of possession, fraudulent and void 
as against creditors and subsequent purchasers, unless made in 
good faith and without any intent to defraud, &c. Under the two 
last provisions the question of fraudulent intent, where there has been 
no delivery of the property nor change of possession, or where tbo 
motive imputed is to hinder, delay or defraud creditors, is undoubtedly 
a question of fact for the jury. But where, from the terms of the 
contract itself, it appears that a trust has been created for the use and 
benefit of the person making the conveyance and which is declared 
by the section referred to, to be void as against creditors ; there is no 
question of intent to be left to the jury. What the parties intended 
is shown by their contract, and, when the nature of that contract ap- 
pears, the question, whether or not it is in violation of the statute, is 
purely a question of law. That this is so is not only apparent from 
the statute itself, but from all the cases that have been decided under 
it. Some confusion has arisen since the decision of Smith and Hoe 
v. Acker, 23 Wend., 653, as to how far the aid of a jury is requisite 
in determining questions of fraud under this statute, and it may 
be necessary to examine the decision in that case to show that it has 
never been held, either in that nor in any subsequent case, that the 
validity of a conveyance, as again&t creditors which creates a trust for 
the benefit of the person making it, was to be submitted to the jury 
upon the question of intent as a question of fact. 

In Smith and Hoe v. Acker, the mortgage was given by Bell, the 
mortgagor, to Smith and Hoe upon his printing presses, printing ma- 
terials and household furniture to secure the sum of $10,000 which he 
owed them for the printing presses and materials, which was payable 
in a year from the date of the mortgage, and it was stipulated that, 
until default was made in the payment, Bell should remain in posses- 
sion of the property and in the full and free enjoyment of it. It had 
been held bv the Supreme Court in Eddy v. Beehman, 16 Wend., 
629 ; Bandatt v Cook, 17 Wend., 53 ; Beekman v. Bond, 19 Wend., 
444, and in White v. Cole, 24 Wend 121, that where there was no 
change of possession, the presumption created by the statute could 
only be removed by showing that from the nature of the property or 
the situation of the parties an immediate delivery or change of pos- 
session could not be made. " Where the property is of such a nature," 
said Bronson J., in RamdaJl v. Cook, " that there may be an immediate 
change of possession, that change must be made or the law will pro- 
nounce the transaction fraudulent as against a creditor and subsequent 
purchaser.* * Where the possession is not changed Courts and juries 
are not to speculate upon the probabilities of good faith in any given 
case, the transation is fraudulent in law." And in White v. Cole y 
Justice Cowan in stating the rule adopted and acted upon by the Su- 
preme Court where there had been no change of possession, said : 

VOL. xi. 8 
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"We have given one nniform answer to the question whether the 
fraudulent intent was a question for the jury. We have withheld the 
question of bona fides from the jury where the parties have refused to 
cnange the possession, if change were within their power. " When the 
case, therefore, came on to be tried in this Court, as there was nothing 
in the nature of the property or in the situation of the parties to pre- 
vent an immediate delivery to the mortgagees, the Judge, though he 
admitted evidence of the bona fides of the transaction, refused, under 
the rule of the Supreme Court, to submit the question of fraudulent 
intent, upon the evidence, to the jury, but nonsuited the plaintiff. Thia 
decision was affirmed by the Supreme Court and reversed by the 
Court of Errors, and all that can be extracted from the decision of the 
latter Court is that though an immediate change of possession be 
practicable, the transaction is not necessarily fraudulent in law, but 
the party claiming the title to the property may give evidence to 
sh w bona fides, and, upon the evidence so given, the question of the 
existence or the absence of a fraudulent intent becomes a question of 
fact which must be submitted to the jury. Their finding, however is 
not conclusive, but may set aside as upon any other question of fact if 
clearly against the weight of evidence, and in respect to the rele- 
vancy of the testimony to show bona fides, the Court may exercise 
the same power in admitting or rejecting it that they would do upon 
the trial of any other issue. Cole v. Hannman, 26 Wend., 511 ; 
Harford v. Archer, 4 Hill, 272 ; Randall v. Parker, 3 Sand., S. C, 69. 
This is all that was determined in Smith and Hoe v. Acker, and it 
is apparent that that decision applies ouly to cases where the posses- 
sion of the goods is intentionally suffered to remain in the possession 
of the debtor, or where the question of intent arises under the provi- 
sion declaring every conveyance or assignment void made with intent 
to hinder, delay or defraud, &c. The validity of a conveyance per- 
mitting the debtor to sell or dispose of the property conveyed, or of 
anjr part of it for his own benefit, is, however, quite another question 
which has not been touched or affected by that decision nor in any of 
the subsequent decisions of the Court or Errors. On the contrary it 
has been expressly held since Smith and Hoe v. Acker, in Goodrich v. 
Downs^ 6 Hill, 438, that such a conveyance is absolutely void upon its 
face. Justice Bronson, in reciting the, first section of the statute, says, 
" There is nothing here about the intent with which the deed is made 
and neither Court nor jury has anything to do with that question. 
Every one must see that a conveyance in trust, made for the use of 
the grantor, is in itself a fraud upon creditor and the Legislature 
therefore have declared the conveyance void without cmy quaUficatio7i 
whatever" The same decision was reiterated in the recent case of 
Crriewold v. Sheldon, 4 Comst., 581. The case was not decided upon 
that point but upon the ground that the mortgage had not been ffled 
in compliance with the statute. As the point was involved, however, 
it came under consideration, and though a conflict of opinion occurred 
between Bronson and Mullet, the only two Justices who delivered 
opinions, as to whether the mortgage in that case conferred upon the 
debtor the power to sell and dispose of the property, yet they both 
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agreed that if it did it would have been void. The case was made 
the occasion of a lengthened discussion as to the effect of the 
decision in Smith and Roe v. Acker, and I confess, after a 
careful perusal of the opinion of Mullet J., I do not perceive 
that there is any substantial difference between himself and 
Justice Bronson as to the rule that was adopted in that case, or 
that Justice Bronson, in any part of his opinion, denounces the doc- 
trine that his associate has devoted so many pages to refute. Justice 
Mullet says that the principal ground upon which the invalidity of the 
mortgage was founded, was that it contained a stipulation permitting 
the mortgagor to retain possession of the property until default should 
be made in some one of the payments secured by it, and his opinion is 
devoted to a lengthened review of the authorities before and since the 
statute to show that a provision authorising the mortgagor to retain 
possession of the property did not render the mortgage fraudulent in 
law. There can be no doubt that this is now the settled law, and I 
understand Justice Bronson to concede it ; but to 6ay that when the 
conveyance allows the debtor to traffic with the property and sell it 
as his own, that the Court of Errors has never given the slightest coun- 
tenance to such a transaction or held that such a case must be left to 
a jury. The mortgage in Griswold v. Sheldon, contained a clause by 
which the debtor agreed to keep a good and full assortment of goods 
in the store, and Justice Bronson thought there was sufficient upon 
the face of the instrument to show that it authorised the debtor to 
carry on his business and to sell and dispose of the mortgaged prop- 
erty for his own benefit That, in the language of the statute, it was 
on trust for the use and benefit of the mortgagor and rendered the 
mortgage void as against creditor. Justices Kuggles, Jewett, and 
McCoun agreed with him that it was a conveyance in trust for the use 
of the mortgagor and void upon its face as against creditor. From this 
view Justice Mullet dissented, though he admitted if it contained a 
provision "allowing the mortgagor to retain possession of the goods, 
and sell and dispose of them at his pleasure, it would not be a mort- 
gage nor create any lien upon the property as against a subsequent 
purchaser or perhaps creditor.' 1 His dissent therefore was limited to 
a denial that the mortgage gave any such authority to the debtor and 
what the remaining two Justices of the Court thought upon this point 
does not appear from the case, the report stating generallv that they 
concurred with Justice Mullet upon the question of fraua. 

Supposing it to be perfectly clear that the law is as I have stated it, 
then the only question in the present case is whether the mortgage 
authorised Neumeister to carry on business with the mortgaged prop- 
erty and dispose of it for his own profit and benefit, and, of that, I 
think there can be no doubt. The mortgage contemplates that he 
ehall do so inasmuch as it was intended to cover property which might 
be substituted in place of such articles as should be sold in the course 
of his business, and Neumeister testified that it was understood when 
the mortgage was given that he was to remain in possession of the 
property and to continue his business, buying and selling, and that he 
aid so continue it until he was sold out ; and that during that time he 
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sold from $300 to $400 worth of the goods and bought about $90 
worth. I think, therefore, that the mortgage was void upon its face 
and that the plaintiff should have been nonsuited. The circumstance 
that the plaintiff, through his agent, took possession of the property, 
docs not alter the aspect of the case. He took possession after the 
sheriff had levied. The deputy sheriff swore that he made the levy 
on the 23d of April, and by the testimony of Still the plaintiff took 
possession on the 25th. But independent of this the creditor acquired 
a lien upon the property immediately upon the execution being placed 
in the hands of the sheriff. It has been suggested that though the 
trust was void, the mortgage would nevertheless be good in respect 
to the property intended to be conveyed by it, But all the boob 
agree that if any part of a deed be contrary to a statute, the whole 
instrument will be void. Goodrich v. Doums, G Hill, 441, and the 
cases there cited. A new trial must be granted. 



PRACTICE CASES. 

3T* $ # Supreme Court. 

(General Term, December, 1852.) 

I 

before EDWARDS* P. J., MITCHELL and ROOSEVELT, Justice*. 

Roberts, Res^oicdent, agt. Mojtnisoir, Appellant, 
pleading-— r>K&fm£REft. 

Where, in an action on a promissory note against the mater and endorser, the complaint, 
(drawn since the last amendment of the code,) stated a certain sum of money is due 
from defendants to plaintiff, which he claims on a certain instrument setting forth * 
copy of the note and endorsement, and the defendant demurred thereto as not setting 
forth facts sufficient to constitute a cause of action, specifying as grounds of demurrer 
that the complaint did not allege a title nor* a possession of the note in the plaintiff nor 
that he was its owner or holder, and that it did not allege presentment* demand, 
dishonor, protest or notice. 

On appeal from decision of Roosevelt, J., who decided that the demurrer was frivolous ; 
held that the complaint was sufficient and the demurrer was not well taken. Order 
affirmed with coBts. 

The defendant appealed from an order made by Mr. Justice Roose- 
velt, giving judgment for the plaintiff on demurrer as frivolous. The 
action was on a promissory note, against maker and endorser. The 
complaint was drawn according to § 162 of the code as last amended, 
stating that a certain sum of money is due from the defendant to the 
plaintiff, which he claims on a written instrument, giving a copy of 
the face of the note and of the endorsement (which was simply the 
signature of Morrison) and demanding judgment for the sum claimed. 
The endorser demurred to the complaint as not stating facts sufficient 
to constitute a cause of action, specifying particularly that the com"* 
plaint did not allege a title nor a possession of the note in the plaintiff 
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tior that he was its holder or owner, and did not allege presentment, 
demand, dishonor, protest or notice, nor in any way allege the charg- 
ing of the endorser. 

J. 3. White, for appellant, cited : 

Alder v. Schmidt; 10 N. T. Legal Observer, 363 ; Lord v. Chee* 
hrough; 1 0. R. N. S., 322 ; 4 Sand., 8. 0. R, 696, S. C. ; Whit. 
Prac., 201 and seq. 

C. Tracy \ for respondent, referred to : 

1 K. S., 768, 991-5 ; Code, § 162, § 120 ; S. L. f 1832, p. 489, § § 1,3, 
10 ; S. L., 1837, p. 72, § 1. 

The Cotot decided, unanimously, that the complaint was sufficient 
and the demurrer was not Well taken. The contract of the endorser 
is a written instrument fof the payment of money only. Although 
the Judges were not unanimous in declaring the demurrer frivolous, 
they agreed in deciding that the plaintiff was entitled to judgment on 
the demurrer, and the issue ought not to be sent to the Special Term 
for further trial. 

Order appealed from affirmed with costs* 



3lt Chamber*. 

Before Mr. Justice MORRIS. 

Roberts agt Morrison. 

JUDGMENT ON DEMtTRREfc— COSTS. 

An application for judgment on a demurrer is the trial of an issue of law, and the decis- 
ion thereon is a judgment. The terms of the notice does not affect the nature of the 
application which is determined by the action of the Court. 

A demurrer raises an issue of law, the examination of which, whether at term or in chain* 
bers, is a trial, and the decision made is the final determination of the rights of parties 
which constitutes a judgment. 

The plaintiff is therefore entitled to the following costs 2 before trial $7, Trial $15, Clerk 
entering judgment $1. 

The plaintiff* applied to a Judge at Chambers for judgment on de- 
murrer to the complaint, under code § 247. The notice stated that 
he should apply for judgment on the demurrer as frivolous, and that 
the motion would be founded on the complaint and demurrer, and 
that he should ask for costs of the motion or for such other or further 
relief as to the Court might seem meet. The Judge held the demur* 
rer frivolous* and made his order as follows : " Ordered that the 
plaintiff have judgment on the demurrer with costs, with leave to the 
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defendant to put in an answer on payment of costs, provided he serve 
with his verified answer a general affidavit of merits." 

The defendant now proposed to answer, and claimed a right to do 
bo on payment of $10 costs. The plaintiff claimed costs of notice of 
trial, trial and judgment. 

Tracy ', for plaintiff. 

J. K WJdte^ for defendant. 

Justice Morris decided that such an application for judgment on a 
demurrer was the trial of an issue of law, and the decision thereon 
was a judgment ; that the terms of the notice did not affect the nature 
of the application, which was determined by the action of the Court ; 
that the demurrer raised an issue of law (g 249), the examination of 
which by the Court, whether at term or in chambers, was a trial) 
(§ § 252, 253, 247,) and the decision made was the final determination 
of the rights of parties, which constitutes a judgment (§ 245). He 
therefore taxed the costs by allowing the plaintiff the following items : 
after notice of trial $7, trial $15, clerk entering judgment $1, total 
$23. 



Supreme (ftottrt. 

{Onondaga Cownty.) 

Special Term. 

Before Mr. Justice SHANKLAKD. 

Newman agt. Cook. 

An obligation incurred by a promise to marry, or the damage resulting from the breach 
of such a promise, is not a debt within the statute, exempting from sale, on execution! 
a Homestead of a householder having a family, passed April 10th, 1850. 

Motion to stay sale of Homestead of defendant on execution issued 
on judgment obtained for breach of marriage promise, made and 
broken prior to April 10th, 1850, but judgment obtained subsequently. 

If. F. Graven for motion, cited 1 Peter's, 213 ; 1 Pick, 77. 

J. R. Lawrence^ contra. 

Siiankland, J. — I am inclined to the opinion that the obligation in* 
curred by a promise to marry, nor the damage resulting from the 
breach of such a promise, can in no legal sense ot the term be called 
a debt within the meaning of the statute enacted to exempt from sale, 
on execution, the Homestead of a householder having a family, passed 
April 10th, 1860> 
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Review. 



Although the action is on contract, still it partakes more of the 
character of tort in respect of the damages recovered than of contract. 
The cause of action does not survive in favor of or against the repre^ 
sentations of the parties. Smith v. Sherman ; 4 Gushing E. 408 • 
SteNnns v. Palmer; 1 Pick., 71 ; 19 Pick. R, 47. (But see 2 '». S* 
2d Ed. p. 50, § 23, also 2 R. S., 365, § § 1 and 2.) 

When the damages are ascertained by judgment, it becomes a debt 
like the damages sustained by any other personal injury 6 Hill R 
250;2DenioR., 73. *' 

If the defendant could obtain a perpetual injunction against the sale 
of his homestead, by an original action, the cases of Dederich v. 
Haymadt, 4 How. Pr. R., 350, and Dychman v. Eennochcm are strong 
authorities to sustain this application for relief by motion without 
being obliged to commence an action for the purpose. 

But I am not aware of any precedent for the relief asked for in this 
case. There is no cloud yet created on the defendant's title to his 
homestead. 

At most the defendant only fears there may be hereafter if the 
plaintiff proceeds to sell. That event may never occur, or if the 
sheriff proceeds to sell it may be he will do so under the provisions of 
sections 3, 4 and 5. 

And if the sheriff shall proceed to sell, as in ordinary cases, the de- 
fendant is in no danger of losing his homestead, because the purchaser 
will be obliged to resort to some possessory action in order to obtain 
possession, and thereby afford the defendant ample opportunity to 
interpose his defence in such proceeding. 

By obliging; the defendant to stand on the defensive in such poss»- 
sory action, the question arising on this motion can be tested on 
appeal in the highest Court in the State. I therefore deny the motion 
with ten dollars costs but without prejudice. 



ftnmtD. 

A Treatise on the Practice of the Supreme Court of thh Stat! 
of New-York, adapted to the Code of Procedure as amended by 
the act of April 11th, 1849, and the act of April 15th, 1852, and 
the rules of the Supreme Court. By Claudius L. Monell, Counsel- 
lor at Law. Second edition with copious notes and references to the 
decisions of our Courts and Books of practice. In two volumes 
vol. I. Albany : Gould, Banks & Co., 475 Broadway ; New-York : 
Banks, Gould & Co., 144 Nassau Street, 1853. 

This is the first volume of the second edition of Mr. MonelPs practice of 
the Supreme Court adapted to the code, the first edition of which we pre- 
sume most of our readers are familiar with. The work cannot fail to be of 
essential service to the profession, embracing as it does the decisions in 
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Lord Eldon's Coachman. — Good Fortune. 

practice up to the present time. It is divided into chapters somewhat 
after the manner of Graham's Practice, and, as far as we have had 
liesure to look into it, we can honestly say that the work is very cred- 
itable to the learned author. 

With reference to the preparation of the work, we will let the author 
speak for himself. He observes, in his preface, that he has " endeavored 
to bring together the whole body of the practice as applicable to the 
proceedings in a civil action, prefacing it with such information rela- 
tive to the structure and organization of the Courts and the powers 
and duties of the several officers thereof. 

"The second volume, which will soon succeed the issue of the first, 
will treat on a great variety of subjects necessarily omitted in this 
volume, such as appeals to the Court of Appeals, proceedings for fore- 
closure of mortgages, and partition of lands, actions for divorce, execu- 
tions and proceedings supplementary thereto, costs, special motions 
and appeals from orders, service of papers, appointing guardians, judg- 
ment on confession, proceedings against joint debtors, &c, &c." The 
learned author adds, " I shall also therein treat of special proceedings 
and endeavor to embrace all the subjects properly within the range of 
a treatise, covering the practice in suits and proceedings in what was 
heretofore denominated law and equity." 



Lord Eldon's Coachman. — The late Lord Eldon had occasion to 
discharge a coachman whom he suspected of purloining his corn. In 
a few days he received a letter from a merchant, inquiring into the 
man's character, and his lordship's reply was that he was sober, and a 

Kxl coachman, but he entertained suspicions that he had cheated him. 
e man came the next morning to return thanks to his lordship for 
procuring him so excellent a place : " My master," said he, u was 
contented to find I was sober, and a good coachman ; but as to cheat- 
ing your lordship, he thought that the devil himself could not do it." 

Good Fobtunb. — " Shall all the testator's debts be lost by the de- 
fendants' having the good fortune that hie wife died ?" Tbeby, C. J. 
Lutw. R, 674. 




THE 



Voi. XL] NEW- YORK, MARCH, 1858. [Monthly Past. 



WARRANTY JS THE SALE OP PERSONAL CHATTELS. 



chap. n. 

OF WARRANTY OF QUALITY. 



1; A warranty of a merchantable quality is naturally included in a warranty of title. 
% Uncertain state of jurisprudence on this subject Tfie maxim caveat emptor originally 

applied to the title. 
8. The rule of the Roman law. 

4. Distinction as to warranty between a present sale, and an executory contract for a future 
sale. 

5. The old doctrine of the common law. 

A. Mow far departed from by late decisions in England. 

1. In the saU of manufactured articles. 2. My the usage of trade. 8. When an article 
is bought for a specific purpose. 
The logical conclusion from these decisions. The present tendency of English jurispru- 



8. Inclination of the Courts of this country to adhere to the rule caveat emptor as to the 
quality. 

9. But the decisions are conflicting at law, and the rule is repudiated by equity. 

10. Policy of the rule questioned as one of commercial convenience and expediency. 

11. The rule is held to prevail, though the vendor knows of latent defects, if he uses no arti- 
fice to conceal them. Blackstone, — Kent, — Story. 

12. Representation operates as a warranty. 

18. Rule of the Roman law as to the disclosure of latent defects. 

14. General rule of the common law as to mutual disclosures repudiated in the contract of 

15. Exceptional cases in which it has been applied to sales. 

16. Selling with all faults. Whether this will exempt the vendor from liability for known 
faults. 

17. Sale by sample. 

18. Remedy for breach of a warranty. 

1. It is said by the American editors of Smith's Leading Cases, in 
their note to the celebrated case of the Bezoar Stones, CKanddor v. 
Zopus, that in the sale of personal property, a warranty of title is 
always implied^ hut a warranty of quality never. The opinion is vin- 
dicated by an ingenious and elaborate criticism of all the numerous 
American decisions on this point. The first branch of the proposition 
ought not to admit of doubt, but if I have rightly read the law, until 
a period quite recent, the purchaser had, by the common law, bo 
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remedy on a failure of the title unless there was an express warranty, 
or the vendor was guilty of a fraudulent concealment of his want of 
title. The latter branch was formerly true, bnt in the present state of 

1'urisprudence must be received, perhaps, with considerable qualification. 
t would seem on principle that ordinarily the warrantyof quality ought 
to follow that of title. It is considered by Pothier ( VenteJVb. 203) as 
incident to the warranty of title, and on the; principles of natural 
justice it is so, for when the vendor sells and guaranties the title, he 
engages that the purchaser shall have the valuable use of the thing, 
which he would not have if it were affected with a vice or fault which 
rendered it worthless or nearly so. He undertakes that the thing is 
what it is sold for. 

2. There is no part of the law relating to the sale of personal 
property upon which, in the present state of jurisprudence, it is more 
difficult to say what the rule is. There is scarcely any doctrine for 
which an authority may not be found, either among the actual decisions 
of the Courts or in the deliberate and well considered dicta of emi- 
nent judges. An implied warranty of title in this country seems to 
have been admitted without much discussion ; but as to the quality, 
we find it often said that the act of selling warrants nothing more 
than that the thing is in species what it is sold for; that is, that 
it is a horse and not an ox, or, that it is wheat and not barley. As for 
the quality, caveat emptor ; it is for the buyer to look to that. On the 
other hand there are many authorities in which this, as a universal 
proposition, is denied or questioned or limited by exceptions. 

In this unsettled state of jurisprudence it may be worth while 
to observe that, in the formation of the original elements of the com- 
mon law, the old broewrd^ caveat emptor, was applied to the matter of 
title and not of quality, and had its foundation, as we have seen, in 
the manners ana legislation of the earliest ages of the law. The 
Courts finding it laid as among the maxims of the law that there was 
no implied warranty of title, by an easy and natural analogy, transferred 
the rule to the matter of quality. Tne maxim in its primitive and 
original application by the change of manners, morals and habits of 
business, and of the general condition of society, has ceased to have 
authority but in its secondary application. 

In longum aevum 
nuautruni, hocUcque manmt vestigia writ, 

Hie deep traces made in the early jurisprudence of the common 
law by the turbulent manners of those primitive ages remain, and 
the rule ewoeat emptor, restrained and somewhat softened in its harsher 
features, continues to the present time and holds its place among the 
traditions of the law. 

3. By the Soman law, and the law of those countries which have 
followed the imperial law, when an article is sold for a full price, there 
is an implied engagement on the part of the vendor that the article 
has those qualities which render it fit for the purposes for which it 
is purchased ; if it is to be applied to any particular use, that it is free 
from any latent defect, whicn would render it unfit for that use) or if 
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it is purchased as an article of commerce to be sold again, that it is 
of a merchantable quality, and equal to the average of such article 
( K ). There is, however, a reasonable exception to the rule when the 
article is present, and the purchaser has an opportunity to examine it. 
The vendor is not then bound for faults or defects that are obvious and 
such as would force themselves on the observation of a man of ordi- 
nary circumspection ( 8 ). 

4. The rule of the common law certainly was, perhaps we ought 
to say is, the reverse. It should, however, be observed that the maxim 
caveat emptor properly applies to a present sale of a determinate 
thing, when the right of property is changed at the time by virtue of 
the contract. It manifestly has no application to an executory con- 
tract for the transfer of an undeterminate thing, to be delivered at a 
future time. In such a case there is no present transfer of property, 
and the right of dominion passes, not by the contract itself, but by its 
execution. Until the delivery and acceptance, the purchaser is not 
concluded from rejecting the thing if it is not of a merchantable 

auality or of the average goodness of such articles (•). Sut after the 
ling has become certain by delivery ; it is not easily to be perceived 
how the case is distinguishable in principle from a present sale. It 
has, however, been decided that the vendor impliedly warrants that 
the thing is of a merchantable quality, and that if it proves otherwise 
the purchaser, after the delivery and acceptation, may, within a reas- 
onable time, return it and recover back the price ( 4 ). This appears 
like an attempt to withdraw a particular class of cases from the Harsh- 
ness of the common law, and substitute the more equitable rule of the 
Roman law. The old law, it seems, did not imply a warranty in such 
cases, and in Pennsylvania, where the rule caveat emptor has been 
sternly upheld, it has been decided that the rule equally applies to a 
contract for a future delivery of goods, and even for a manufactured 
article by the manufacturer himself, as to a present sale ( 6 ). 

5. The old doctrine of the common law is thus stated oy Popham, 
Justice in the reign of James I. " If I have an article which is 
defective, whether victuals or any thing else, and I, knowing it to be 
defective, sell it as sound and so represent and affirm it, an action on 
the case lies for deceit ; but although it be defective, if that is 
unknown to me, although I represent and offer it to be sound, no 
action lies unless I warrant it to be sound" ( 6 ). This was said in the 
celebrated case of the Bezoar stone. In a more full report of the case 
it is stated that all the justices except one agreed that although the 
vendor affirmed it to be a Bezoar stone and knew it not to be, it made 
no difference. The vendor would not be liable without a warranty C). 

1) Beffs Contract of Sale, p. 96. 

ft Dig., 21, 1-14, § 10; Dig., 21, 1-6, § 6; Dig, 18, 1, 48, § 1. 
8 1 Bacon's Abridgment, Tender. B., pL 2. 
4) Howard t. Story, 28 Wend., 850. 

;0i Kirkr, Nice, 12 Watts, 86. In this case the contract was for a large quantity of 
bar iron paid for in advance. It proved to be unmerchantable but it was held that the 
purchaser was without remedy. 
(6) Dyer, 75, a. note. 

"for t. Lopus, 8 Croke, 2. 
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So that however unsound the article may be, and though it may be 
known to the vendor to be worthless, if he does not make a direct 
representation of its soundness, though the sale is for a full price, the 
purchaser will have no remedy, and according to the opinion of all 
the judges but one in the Exchequer Chamber, a false and fraudulent 
representation will not make the vendor liable without an express 
warranty. Such was the former rule of the common law, and so it 
remained, not materially impaired, until the commencement of the 
present century (*). In the case of JBree v. Holbach as late as the 
time of Lord Mansfield, there was a very stern application of the 
rule cwoeat emptor in a case free from fraud (*). A mortgage deed 
was sold which proved to be a forgery, but the vendor not knowing the 
fact, the buyer, it was held, was without remedy. 

6. But within a few years there has been a series of decisions by 
the English Courts which have trenched deeply on this old canon of 
the common law. In a variety of cases, where no representations 
have been made of the quality,* it has been held that there is an im- 
plied engagement on the part of the vendor that the article sold is of 
a merchantable quality and free from any latent defects ; or when 
purchased for a specific purpose, that it is fit for that purpose. Taken 
together they go far towards adopting the rule of the civil law and 
raising a warranty on the general rule, when it is not excluded by the 
express terms or special circumstances of the contract. 

In 1815 it was decided by the Court of Common Pleas that, in 
every contract for a manufactured article, there is an implied warranty 
that it is merchantable (*). In this case the contract was with the 
manufacturer, and in subsequent cases, where this decision is referred 
to, the distinction between a sale by a merchant and the manufactu- 
rer is sometimes insisted on and sometimes not. It is a leading case 
which has often been affirmed and never overruled in England, though 
its authority has been questioned in this country ( 4 ). 

In an earlier case an implied warranty was raised from the usage 
of trade ('). The case arose on an auction sale of Pimento. The 
custom proved was that in the sale of such articles, if they had suf- 
fered sea damage, to give notice to the purchaser in the catalogues, 
and if no notice was given, the goods were supposed to be sound. The 
goods had been slightly damaged, and no mention was made of it in 
the catalogue or at the sale, but a sample fairly taken from the bulk 
was exhibited to the purchasers ; on the special tacts it was held not to 
be a sale by sample, and that the offering the goods without notice of 

(1) Parkineon r. Lee, 2 East, 814. All the late eases say that any affirmation or rep- 
resentation of soundness made at the time of the sale, is equivalent to a warranty and 
this clearly contradicting Popham. Bat they add, if it was so intended, which is open- 
ing a wide door for cavil and litigation. In Stewart v. William*, Dong., 20, Lord Hans- 
field said that selling an unsound article for a sound price may be the around of an 
assumpsit, but it must be laid that the defendant knew the unsoundness. The conceal- 
ment is a fraud. 

(2) Doug., 655. 

(Z) Laing y. Fufaeon, 6 Taunt, 108. 

(4) Mart t. Wright, 17 Wend., 269, per Co wen, Juatioe, 

(5) Jonee y. Bovden, 4 Taunt, 847. 
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iea damage in the catalogues involved a warranty of soundness. And 
Heath, Justice, said that he had held the same doctrine under another 
custom in the sale of sheep. They were sold as stock sheep, and, by 
Die custom trade, stock sheep were understood to be sound. The case 
was carried before the Court of King's Bench, but this ruling was not 
objected to. 

A third case, in which an implied warranty of quality has been held 
to arise, is where an article is bought for a specific purpose or use. In 
these cases it is held that the vendor impliedly warrants the thing for 
the use for which it is purchased. A bowsprit was purchased tor a 
vessel, which at the time appeared sound, but soon proved to be rotten. 
Lord Ellenborough said that the vendor impliedly warranted the thing 
sold to be fit for the purpose for which it was bought 0). Again in a 
sale of copper sheathing by a merchant, not a manufacturer, which, 
when put on the vessel appeared to be good, but on the first voyage 
proved defective and of little value, Lord Tenterden said that when 
an article is sold for a particular purpose the vendor must be under- 
stood to warrant it to be reasonably nt for that purpose (*). Though 
the other Judges differed from him, his opinion was fully confirmed 
by the subsequent case of Jones v. Bright, (*) which was elaborately 
argued and deliberately considered by the Court. This was also a 
ease of copper sheathing, which proved not to be of good quality, 
though no fraud was inputed to the vendor. The Judges delivered 
their opinions seriatem and all concurred. It would seem that these 
decisions ought to be considered as establishing the law for this class 
of cases. The language of Chief Justice Best in this case is very em- 
phatic. I wish, he says, to put it on a broad principle. If a man sells 
an article he thereby warrants it to be merchantable, — that it is fit for 
some purpose : if he sells it for a particular purpose he thereby war- 
rants it to be nt for that purpose. If the buyer asks for a carriage 
horse, or a horse to carry a female or a timid and infirm rider, he who 
knows the qualities of the animal he sells, undertakes, on every princi- 
ple of honesty, that it is fit for the purpose indicated. The selling, 
on demand for a horse of particular qualities, is an affirmation that 
the horse has those qualities. So if beer is sold to be consumed in 
Gibraltar, it has been held that the sale is an affirmation that it is fit 
to be sent so far. The doctrine of this learned Judge, is not entirely 
identical with that of the civil law, but approaches so near to it that one 
might almost imagine that he was listening to a Roman magistrate 
pronouncing judgment from the Edict of the </Ediles. Qui mancvpia 
vendunt, cerhorea f octant emptores quid morbi, vitidw oviqrue wb — 
ea omnia in venditions pronuncianto, ex hie mvm eaum* judicium 
dabimue (*). 

7. These decisions appear to come not far short of importing into 
the common law of England the principles of the Roman law, that 
ordinarily the vendor is held to an implied warranty that the thing he 

1 1} JBlunty. Otborn, 1 Starkie, 824; FUherv. Baunda, 1 Camp., 190. 
1 2) Gray «. Cox, 4 Barn. * Ctt&, 108. 

i8) 5Bing., 588, 544; and aw alio Btounr. JE&nato*, 4 Mann, and Granger. 
4) Dig., 21, 1,1. 
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Bells is of a merchantable quality, and free from such defects as are 
not obvious bat might easily escape the observation of a purchaser of 
ordinary vigilance. This would bring the law of England into har- 
mony with that of the other nations of Europe. The doctrine that 
the vendor warrants the article fit for the purpose for which it is 
bought, carried out to its just and logical results, will always involve 
a warranty of a merchantable quality. An article of merchandise is 
always bought for some purpose. If it is for the purchasers own per- 
sonal use, and he does not declare the specific purpose, then it is for 
the use to which such articles are ordinarily applied. If he buys it 
as an article of commerce to sell again, then that is the specific pur- 
pose. In either case, following the principle of these decisions to their 
just and logical conclusion, there will always be an implied warranty 
that the article is merchantable and equal in quality to the average of 
articles of that description. Lord EUenborough has expressed him- 
self in terms that fully justify this conclusion. In the sale of waste 
silk as an article of commerce, he held that it was an implied term in 
every such contract, without any particular warranty, that the pur- 
chaser should have a saleable article answering to the description of 
the contract ; and a similar decision was made in another case of 
scarlet cuttings Q). It is true that there are dicta in recent cases 
opposed to what appears to be the ligitimate conclusion from these 
decisions. But the tendency of judicial opinion in England at present 
seems to be to allow the old rule to sink silently into a quiet oblivion. 
Requiesoat in pace. Though the murmurings of the old law are from 
time to time heard from the bench, there has been a silent and gradual 
movement of jurisprudence, since the commencement of the present 
century, towards the principles of the Roman law in this particular. 
8. In this country a more marked disposition has been exhibited to 
adhere to ancient land marks. In no State has this question been 
discussed more frequently or with more learning and ability than in 
New- York. There has been a series of decisions beginning with the 
earliest reported cases strongly supporting the rule, and giving to it 
a range of application not justified, perhaps, by the reason of the rule 
nor by the old authorities. Some ot them have extended it to cases 
where the article delivered is different in species from that contracted 
for, and these decisions have been substantially followed in Pennsyl- 
vania (*). The rule has been recently defended in a learned and 
vigorous opinion of Mr. Justice Cowen, which was affirmed in error, 
and his opmion strongly supported in the higher Court (*). It is 
earnestly vindicated, both on general principles and on a critical 
analysis of all the principal decisions of our Courts, by the American 

(1) Gardner y. Gray, 4 Gamp., 144; Bridgt v. Wain, 1 Stark., 004 
h) In Seizi y. Wood*, 2 Caines, 48, the contract was for Brazil wood, and the artiole 
delivered Peacham wood In Holden v. Dakin, 4 John, 481, white laad was bargained 
for and a fraudulent mixture delivered, nearly or quite worthiest. In Bweit v. CdgaU, 
SO John, 196, Barilla was agreed for and instead of that Kelp was delivered, in each 
ease either nearly worthless or much less valuable than the article stipulated for by the 
contract, but closely resembling it in appearance. McFarland v. tfaaman, 9 Watts, 06 ; 
Jtnmngi t. OwUm, 8 Bawle, 169 ; Kirk v. IRU, 2 Watts, 86. 
(8) Mart v. Wright, 17 Wend., 267, (in error) 18 Wand., 448. 
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editor of Smith's Leading Oases, in an elaborate note on Chanddor 
v. Lopue. In Louisiana the role of the Roman lawprevails as it 
formerly did in South Carolina and Connecticut Q). With these ex- 
ceptions, the general current of decisions is decidedly but not invari- 
ably in favor of the rule cwveat emptor; and to this may be added, 
what with every lawyer will carry more authority than a single decis- 
ion of a Court, it has received the deliberate approval of the Cory- 
phaeus of American law (*). 

9. If, however, we turn to the reports and examine with care the 
opinions of the Courts, we shall soon find that we are far from tread- 
ing on firm ground. On the contrary we shall find the most striking 
conflict and contradiction of doctrines and opinions. In 1813 Sewall, 
Chief Justice, in delivering the opinion of the Court, says that the 

S moral doctrine, as accurately expressed by Popham in the case of 
e Bezour Stone, has been recognised in practice ever since ft. 
Parker, who was then a member of the Court, three years after said, 
we think that the case of the Bezoar stone would not now be re- 
ceived as law in England, and certainly not in this country (*}. Jus- 
tice Oowen, who delivered the opinion in Sort v. Wright in 1837, 
appears to have materially modified his opinion in 1840. In a sale, 
he says, of an article for a particular purpose, there may be great 
doubt whether a present sale does not raise a warranty that the article 
is fit for the purpose. Suitableness, he adds, in more general terms, 
enter* into every contract for a manufactured article, (*) and it is a 
very striking proof of the uncertain foundation on which the doctrine 
vests in New-York, that her Courts have repeatedly rendered judg- 
ments on verdicts for the purchaser, on general representations, when 
there was no fraud nor warranty intended (*). Without going into 
a laborious examination of the numerous conflicting decisions and 
contradictory opinions found in the reports, it may safely be said that 
the doctrine involved in the maxim caveat emptor, in the sense of the 
old law, cannot be considered as firmly established at law. Precisely 
the reverse is well settled in equity. Whefe there is a mutual mis- 
take, without any pretense of fraud as to the intrinsic qualities of the 
thing, if it is material and may be supposed to be one of the induce- 
ments to the contract, the sale will be annulled and the price ordered 
to be repaid 0- From the varying decisions of the common law 
Courts, it is impossible to deduce any clear and definite principle. 
The severity of the old rule, which put the risk of the quality on the 
party who had the least opportunity of knowing it, is, to a consider- 
able extent, relaxed, but no general rule has been substituted in its 
place. The only general inference which can be drawn from the 

(1) ft Kent Com., 480, 1. la Connecticut, in Dean. r. Mauon, 4 Con, Rep., 482, it wee 
decided that selling for a fan price did not imply a warranty of merchantable quality. 

(2) 4 Kent Com., 478-481 and note. 

(8) JBmenon t. Bridgam, 10 Maes. Rep., 400. 
Bradford r. ManUy, 18 Haas. Rep., 148. 
Howard r. Homy, 88 Wend., 800, 1. 

t Robert* y. Morgan, 2 Cowen, 488; Duf«r. Ma*m> 8 Coven, 25; Wktouy t. Svtto*, 
end, 418 ; Choke v. Jfterfy, 18 Wend, 277. 
(!) Jkmid y. MitcMlt 1 Story Kept, 172; 1 Story Equity, g 140-141* 
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fluctuating jurisprudence of the Courts is, that the law is in a state of 
transition with a clear tendency in England, as we have seen, towards 
the principles of the Soman law, and a tendancy less strongly marked 
hut quite perceptible, in this country, in the same direction. 

10. The principle which denies the purchaser all remedy for 
defects of the thing in quality, which renders it nearly or wholly 
worthless, in a sale in the ordinary course of business, where there is 
no fraud or express warranty, or as it is modified by modern decisions, 
no representation made at the time of the sale intended as a warranty, 
is vindicated less as a principle as flowing from the nature of the 
contract, than as a rule of convenience and expediency. It is certainly 
desirable, so far as law is considered as a science, having its founda- 
tion in reason and justice, that the rights and obligations resulting 
from contracts should be logically deduced from the nature of the 
contract, and that these deductions should not be overruled but from 
strong considerations of commercial convenience. All such anoma- 
lies introduce confusion and uncertainty. To me the rule of caveat 
emptor appears to be equally objectionable whether regarded as a rule 
of principle or expediency. It has been before remarked that the 
warranty of quality is properly incidental to the warranty of title, 
and is therefore a strictly logical deduction from the nature of the con- 
tract. If the defects are obvious, and the purchaser has an opportu- 
nity of examining the thing, he must impute his loss to his own neg- 
ligence, for the law very reasonably requires of every man an ordinary 
degree of circumspection, and will not extend its aid to those who do 
not use a reasonable degree of vigilance to protect themselves. But 
when the thing is affected by latent defects, which may well be sup- 
posed to escape the observation of a purchaser of ordinary circum- 
spection, negligence cannot be imputed to him ; and if they are such 
as to render it unfit for the use intended, or in a measure worthless, to 
hold the vendor to a warranty of the title only is a mockery of justice. 
As it is but reasonable to require the vendor to know his own title, so 
it is surely more reasonable to exact of him a knowledge of the intrin- 
sic qualities of the thing than of the buyer, as he had had better oppor- 
tunities of learning them. It is true, in the present activity of com- 
merce and rapid circulation of personal property, that merchandise is 
often bought and sold without any examination of the goods, and 
frequently the seller has no more Knowledge of the qualify of them 
than the buyer. The question then arises, on which of two innocent 
persons the risk should rest and the loss fall f It seems to me that com- 
mercial convenience, as well as the nature of the contract, place it to 
the account of the vendor. Then it may be followed back through a 
succession of vendors to the author of the fraud, if there was one. 
But the last purchaser, by whom the fraud is discovered, can have 
recourse only to his own vendor, who may be, and often is, as inno- 
cent as himself. Take the case of Swett v. Colgate, which was a sale 
of spurious Barilla, fraudulenty prepared for the express purpose of 
cheating. The importer was ignorant of this and sold it fairly in the 
usual course of business under the rule acted upon by Lord EUen- 
borongh and Lord Tenterden and emphatically Jaid down by Chief 
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Justice Best, the vendor would have been held to refund the price, 
and might have looked to his vendor to indemnify him. The loss of 
the price would then ultimately have rested on the fraudulent manu- 
facturer, with added damages as a just punishment of his dishonesty. 
But if the last vendor is allowed to retain the price he has no indem* 
nity to ask. And the last purchaser cannot aud ought not to be 
required to go back to the original artificer of the fraud, who may be 
unknown to nim, and who is thus permitted to pocket the wages of 
iniquity and go free. The rule of the Roman law, which, on a fair 
sale for a fair market price, annexed a warranty of merchantable 
quality, would hardly fail to give increased confidence to trade, and 
operate as a salutary cheek on fraud. And this principle prevails in 
analogous cases in our law. If a man in his business takes counterfeit 
money and innocently passes it as good, he is compelled to take it 
baek and look to the person from whom he received it ( 1 ). This is 
supposed to have a salutary influence in checking the circulation of 
base money. And where is the difference, in principle, between 
passing counterfeit money, and circulating in trade fraudulent and 
spurious articles of merchandise f 

11. In speaking, thus far, of an implied warranty against latent 
defects, we have supposed the sale to be in the usual course of trade 
for a fair market price, and the defects to be unknown to the vendor. 
His knowledge that he is selling an unsound article, and cheating the 

Irarchaser, it would seem, might furnish ground for a distinction, and 
et in a warranty when it is not implied generally. And this was evi- 
dently the opinion of Lord Mansfield when he said that selling for a 
sound price, without a warranty, might be the ground of an assump- 
sit ; but, he adds, it ought to be averred that the vendor knew the 
unsoundness (*). But so deeply has this doctrine, that there is no im- 
plied warranty of quality, struck its roots into the old common law, 
that our books of the highest authority teach us that unless the vendor, 
knowing the thing to have intrinsic defects, use some means to disguiseor 
conceal them, or warrants its soundness, he is not responsible, however 
material the defects may be. The vendor, it is said, is under no obli- 

S,tion to disclose the latent defects though they are such as to render 
e thing nearly or quite useless. Story, the latest of our legal 
classics, says that the law is no longer open to controversy, though with 
manifest misgivings as to its moral featares ; and Kent holds the same 
doctrine, but evidently with a strong internal struggle between the 
natural rectitude of his own mind and his habitual reverence for the 
ancient maxims of the law. Blackstone, with a like tenderness of 
conscience, endeavors to withdraw a single case, a sale of provisions, 
from the old brocard caveat emptor, and tells us that in such a con- 

(1) Young v. Adams, 6 Maw. R, 188 ; Marble v. Hatfuld, 5 John, 465, the only excep- 
tion Is where a bank receives counterfeits of its own notes. QUmeaUr Bank v. BaUm 
Bank, 17 Mass. R., 88; Bank of U. A v. Bank of Giorgio, 10 Wheat, 888. 

(S) Stiwartr. Wilkin*, Dong., SO. The ease of Brm v. Holbach shows that witkont 
this knowledge the vendor would be responsible for no intrinsic defect* 

VOL. XL 10 



74 THE NEW.YORK LEGAL OB8ERTER. 

Warranty in the tale of personal chattels. 

tract there is a warranty that the provisions are wholesome ('). But 
the old authorities are the other way (*). 

12. We have seen that the rigor of the old common law is some- 
what relaxed. It is now established in opposition to the old doctrine 
that a simple representation made at the time of the sale, or before, 
is sometimes equivalent to an express warranty. Certainly it must be 
so against latent defects known to the vendor, as if not true it would 
be a palpable fraud. And when an article is exhibited apparently 
sound there is no difference in morals, and the civil here ought to 
follow the moral law, between a direct representation of soundness 
and a concealment of known defects not discoverable on an examina- 
tion of the thing. The only criteria for determining the moral 
qualities of actions are their motives and effects ; and, in wis case, the 
motives and effects of silence are precisely the same as in a false 
affirmation. The motives make it a fraud in morals and, combined 
with the effect, ought to make it so in law and vitiate the contract. In 
fact the concealment of a latent defect, when the article is exhibited 
to speak for itself, amounts, in substance and effect, to a direct mis- 
representation, and in equity would be a sufficient cause for rescind- 
ing the contract. 

13. The rule of the Roman law on this subject was embodied in 
the Edict of the JSdiles and is preserved in the perpetual edict of 
Salvius Julianas. Qui mancwia vendunt ( 8 ). The language of the 
edict is : Let those who sell staves inform purchasers what disease, 
(and this term was interpreted to include all physical imperfection), 
what fault each may have, which is a fugitive or loiterer, or subject to 
a moral action, and, after enumerating other vices, concludes, let ven- 
dors declare all these things openly, because for all these we will ren- 
der judgment. The edict specifically speaks of slaves and animals, 
being chattels, but was construed to extend to sales of all things, 
moveable and immoveable (*). The stern morality of the Soman 
jurisconsults, who were worthy of the stoic school of philosophy, 
held the vendor bound to know the quality of the goods which 
he offered for sale, and extended the remedy of the edict to sales 
when he was ignorant of the vices and defects of the thing, as well 
as when he knew and did not disclose them. Potuit enim ea nota 
habere % nepueenim interest emptoris^ curfattatur, ignorantiav&nditoris 
an cattiditate. But a distinction was made in the damages, which 
might be recovered when the vendor was ignorant of the faults and 
when he knew and concealed them (*). 

14. It is a general rule of the common law, applicable to all con- 
tracts, unless we except that of sale, that if one of the parties is 
acquainted with a material fact which, if known to the other, would 



* (1) 2 Black. Com., 461 ; 8 Black., 168 ; 2 Kent ConL, 478-481 ; 1 Story'* Equity, § 218. 

(2) Dyer, 75, * note ; see also Emerton v. Bridgham. 10 Mam. R, 197. When they are 
to domestic use see Van Bracklin v. Fonda, 12 John, 468. 

(8) Dig., 21, 1, 1. ' m . 

(4) Dig., 21, 1, 1, 2 ; Dig., 21, 1, 49 f 21, 1, 1, § 2; Dig, 21, 1, Si, § «t 

(0) Voetftd. PiadtoUt, 21, 1, 1, 
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prevent him from entering into the contract, he is bound to communi- 
cate it, and if he does not, the contract will be void (*). Difficulties 
will arise in the application of the rule to the variety of cases which 
present themselves, but of its obligation as a general principle there is 
no doubt Thus, if a man takes a contract of suretyship and conceals 
from the surety, facts which go to increase the risk, the surety will not 
be bound (*). Where a man received money of a banker on a post 
dated check of a person whom he knew to be insolvent, without com- 
municating the facts, it was held to be a fraud on the banker and the 
money was recovered back, the banker having paid it in the expecta- 
tion that the drawer would deposit funds to make it good during the 
. day f). The general principle is clear, but its application is restrained 
to facts, which would have a material influence on the parties in 
making the contract, and the materiality of the facts and the degree 
of influence they may be supposed to have constitute all the difficulty 
in practically applying the rule, for it is not on facts of slight importance 
that the Courts will set aside the deliberate engagements of the parties. 
The enforcement of the rule is, therefore, necessarily abandoned to 
the sound discretion and conscience of the Courts. In the contract of 
sale this rule is subject to another limitation. The obligation of dis- 
closure is generally confined to facts touching the intrinsic qualities of 
of the thing, and is not extended to facts of a general and public 
nature however materially they may affect the market value of the 
thing Whatever might be required by abstract morality, the law 
as a practical science, very reasonably requires both parties to be 
equally vigilant in such matters. But with these exceptions, what 
Cicero states as a rule of moral duty is adopted by the law as a rule 
of legal obligation. Allied est celare, aliud tacere ; nequeenim id 
est cdare quiequid reticeas ; sed quod tu scias, id iqnorare, emolument* 
tut causa, vetis eos, quorum intereit, id scire (*). It is a doctrine 
which has its foundation in the great principles of natural and con- 
servative justice, that every man should stand guarrantee against his 
own fraud, and fraud, according to the wholesome doctrine of the 
Roman jurisconsults, may exist not only in direct falsehood, but also 
in insidious dissimulation. Dolum malum a se dbosse praestare 
venditor debet, qui rum tantum in eo est, gui fallendi causa obscure 
loquitur y sed ettam, qui insidiose obscure dtssimulat (*). In all engage- 
ments between men professing to deal on principles of honor, there is 
a mutual trust that neither will attempt to circumvent the other by 
artifice or fraud. 

15. It is impossible to assign any other reason why this salutary 
principle of conservative justice should be excluded from the most 
common and necessary of all contracts, than the old tradition that has 
come down to us from the barbarous age of the Heptarchy, a maxim 

1) 2 Kent Com., 482, 491 ; Story's Equity, § 210, 217. 

2) Piddock v. Bishop, 8 Barn, and Cress., 606. 
8) Martin «. If organ, 1 Brod. and Bing., 289. 

4) Laidlaw v. Cryan, 2 Wheat, 178. 

5) Da Officii*,- Lib., 8, Caix, 12-18* 
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originally founded, as we have seen, on the presumption that every 
vendor was a thief or a robber, and thatpurchasers must therefore 
look out for themselves. In the case of JBul v. Gray, the rule of the 
Roman law was applied by Lord Ellenborough to a contract of sale 
C) though he rejected it in other cases. It was in the sale of a picture 
supposed to be a painting of Claude. The purchaser was led to con- 
jecture that it belonged to a collection of Sir Felix Agar, a con- 
noisseur in works of art, and, under that belief, gave for it a higher 
price than he would otherwise have given. He was not led into this 
error by any thing said by the owner or auctioneer, his agent, but the 
auctioneer knew mat he bought it under that belief. Lord Ellen- 
borough said that the auctioneer saw that the purchaser had fallen into 
a delusion in supposing the picture to be one of Sir Felix Agart, it 
being sold with a collection of his paintings, and did not remove it. 
I take it for granted, he says, that you will be able to prove it a genuine 
picture of Claude, and yet because the purchaser was suffered to buy 
it under a mistake on a point which he thought material, it was 
held to be such a concealment as rendered the contract void. This 
decision carries the duty of a full disclosure to its extreme limits. But 
it has often been referred to and has never, to my knowledge, been 
disapproved. The principles on which it was decided fortifies, by the 
Obligations of law, a great rule of moral and social duty so happily 
illustrated by Cicero. When placed by the side of other decisions, in 
which the doctrine of caveat emptor has been enforced, the mind of 
every man must be shocked by the contrast. 

16. Sometimes vendors take the precaution to guard against a sup- 
posed liability for latent defects bv selling with wL faults. But this 
precaution is useless under the rule as commonly understood. It ex- 
presses nothing more than is implied by law (*). It shows, however, 
that the rule is repugnant to men's common and natural notions of 
justice, and that the morality of the law is behind the moral sense of 
men of business, because it supposes that the vendor would be liable 
unless he expressly provided against it Lord Kenyon on one occa- 
sion very justly held that such a term in the contract did not cover 
secret defects known to the vendor, for the satisfactory reason that if 
he knew and did not disclose them, it was a fraud (*). But this decis- 
ion has been overruled by his successors, and it is now held that, in 
such a sale, the vendor is not liable for any defects, known or unknown, 
unless he has used some artifice to disguise them or to prevent the 
purchaser from discovering them (*). But it is in exact conformity 
with the Roman law. A similar case is there stated and pronounced 
to be fraud (•). 



(1) 1 Starkie, 484; la Piilman v. Wood, 5 Bin* N. 0. 97, this ©n*e if referred to and 
ems to be approved. 

(2) 8 Gamp., 157, note. 

{8) Miller * Mottcaux, Peake N. P. Gates, 11*. 

(4) Baglohole v. Walters, 8 Gamp* 154 ; Piekering e\ Bauson, 4 Tmant, 779; Brwater 
Richardson, 1 AdoL ; 4 Ellis, 508. 

5) Dig., 19, 1, 6, § 9. Si venditor soiens obUgetamajtaUenatt rem Tendidiaiet, et 
* n ait neve eo nomine quid prastaret, aeatamari opoctat dalnrnjaaataa ejia, quea 
abeaie oportet in judioio empti, quod bona) fidei nk 
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17. A sale by sample involves an implied warranty that the bulk 
of the articles correspond in species and quality with the sample. It 
is a representation made at the time of the sale that amounts to a 
warranty Q). But this applies to private sales only, by the owner or 
his agent. In judicial sales made by order of a Court, no warranty is 
ever implied, and though a sample is exhibited, this carries with it no 
implied engagement on the part of the officer that the bulk is equal in 
quality with the sample (*). When the owner sells, he knows or 
ought to know the quality of his goods, but the Court that orders the 
sale is not supposed to have that knowledge, and the officer who sells 
is merely an agent to execute the orders of the Court, and has no au- 
thority to warrant either by sample or otherwise. The buyer takes 
the risk of the quality and must satisfy himself. 

18. If the purchaser has taken the precaution to have the security 
of an express warranty, and the quality of the article does not corres- 
pond with the warranty, he cannot, it is said, by the rules of practice 
ordinarily defend himself against an action for the price by poof oi 
a breach of the warranty. Nor can he recover back the price eo 
nomine in an action for money bad and received for the failure of the 
consideration. The reason given is that the sale being absolute, the 
property passes whether the article is or is not such as it is warranted 
to be, and the purchaser having the thing is bound to pay the price. 
He must seek his remedy in an action on the warranty for damages, 
and by this action he can recover the difference in value between 
that of a sound article and that of the one delivered. If, however, 
the contract is conditional, and the purchaser reserves to himself the 
right of rescinding it and returning the article on a breach or failure 
of the warranty, the right of property passes subject to the contin- 
gency. If the thing proves not to be what it is warranted, the pur- 
chaser may annul the contract ab initio by returning it, or he may 
refuse to pay the price, or, if paid, he may recover it back ; or he 
may return the thing and recover damages for a breach of the 
warranty^). 

8) Oallager v. Waring, t Wend., 26 ; Hibbert «. Sker, 1 Camp, 118. 
) The Monte Allegre, • Wheat, 616. 
(S) Tower* «. Barret* 1 T. R. # m ; Payne * Whale, *i East, 874. 
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Superior (Sonri 

(City of New-York) 
Before DUIR» CAMPBELI* and BOSWORTH, Justice* 

{October Term, 1852.) 

Isaac Moses, Adm'b, with the Will annexed of Joseph Fuaaaro, 

Deceased, and Thomas Peboival agt. The Sun Mutual 

Insurance Company. 

The words of the general clause in a policy of insurance do not cover all losses that may 

happen to the property insured during the pendency of the risks. 
They are restricted to losses of a similar nature, and resulting from similar causes as those 

specially enumerated. 
Hence they do not cover a loss resulting from the consumption of cargo by the crew or 

passengers, or from a sale to defray the expenses of necessary repairs. 
It is the duty of the ship-owner to provide funds to meet all contingent necessary 

expenses at each port of destination, and if he fail to do so, he alone is responsible to 

the shipper for a loss resulting from his neglect. 
The sea-worthiness of the ship is a condition precedent to the attaching of the policy, 

hence some proof of its fulfilment must, in all cases, be given, in the first instance, by 

the assured. Its fulfilment U not a presumption of law casting the burthen of proof 

upon the underwriter. 
Judgment of nonsuit affirmed with costs. 

In this case, the plaintiffs, composing the mercantile firm of Flem- 
ming & Marshall, were possessed of eight hundred and forty six 
packages of merchandise, consisting mostly of provisions, laden on 
the ship Mason, lying at Philadelphia, and bound for San Francisco, 
California. This merchandise they caused to be insured by defendants 
at a valuation of sixteen thousand dollars. The vessel started and on 
her voyage, before she reached Rio Janeiro, her provisions failed, and, 
to support the lives of the passengers and crew, she found it necessary 
to broach and use part of the plaintiff's goods, amounting in value to 
five thousand dollars. She afterwards stopped at Rio Janeiro for 
repairs and refreshments, and, the owner's agent refusing to pay for 
such repairs, the captain sold, for this purpose, other of plaintiff's goods 
amounting in value to four thousand dollars. On her voyage from 
Rio'Janeiro, plaintiffs allege a loss to them by barratry of the master 
and mariners of other four thousand dollars, which allegation the 
testimony did not sustain. It was proven, however, that the passen- 

Sers and crew lived upon plainliff 's provisions and merchandise during 
le intermediate voyage from Sio Janeiro to Valparaiso. At this 
latter port the vessel again stopped to repair, and, after leaving there, 
she continued to use plaintiff's merchandise till the termination of the 
voyage, consuming goods valued at other four thousand dollars. For 
these goods so used, plaintiffs sought to recover. 
Defendant's counsel on the trial moved for a nonsuit : 1st On the 



THE NEW-YORK LEGAL OBSERVER. 79 

Superior Court— Isaac Motet and Thomai Perceval agt Hie Sun Mutual Insurance Co. 

Sxrand that the papers offered as preliminary proofs showed nolo68 by 
e perils insured against. 2d. That, irrespective of the allegation of 
barratry, there was no ground of action for a loss by the perils insured 
against set forth in the complaint, that the remedy for the alleged loss, 
if any, was against the ship and owners, and that no proof of barratry 
bad been offered. 3d. That the evidence given showed the vessel to 
have been unseaworthy when she sailed — not to have been kept sea- 
worthy on the voyage, and the alleged loss was the direct consequence 
of such unsea worthiness. 4th. That there was a misjoinder of parties 
plaintiff. 

Paine, J., granted a nonsuit, to which ruling plaintiffs excepted. 

Motion was now made for a new trial. 

John Anthem, for plaintiffs, made and argued the following points : 

I. The preliminary proofs fully established the loss as averred in 
the complaint, and were sufficient, if such loss was covered by the 
policy. 

II. The trade to San Francisco, being a new trade, and peculiar in 
its character, and exposed to novel risks, calls for a liberal interpreta- 
tion of the policy, and especially of the general clause, to embrace 
such risks. 

III. The complaint avoids the difficulties which have arisen here- 
tofore on the pleadings under that clause, by setting forth especially 
the precise character of the loss, in extenso. 

IV. The loss, as set forth in the complaint, is as follows : 

1. A consumption, from necessity, by passengers and crew, a part 
of the plaintiff's cargo, (being provisions,) to support life, and enable 
the ship to reach her destination ; her provisions having spoiled and 

failed by passing through various climates, and from contingencies 
attending a voyage of many thousand miles. 

2. A sale, from necessity, of another portion of the plaintiff's cargo, 
to enable the master to rent and repair the vessel, and replenish her 
stores at a remote port, the agent of the owners having refused to pay 
for the same, and such refitting and replenishing being necessary to 
enable her to reach her destination in safety. 

3. The loss of another portion of the plaintiff's cargo, insured by 
the barratry of the master and mariners. 

4. That after her departure from an intermediate and distant port, 
where she had stopped to refit by permission in the policy, her provi- 
sions, from the the influence of the climate, became unfit for the 
support of life, and another portion of the plaintiff's cargo, from 
necessity, and U> preserve lyfe, having been used by the vessel, thus 
makinga further loss. 

Y. These losses are within the perils insured against, and especially 
covered by the general clause, " all other perils, losses, <&c," and were 
folly proved as laid. 

VL The proper interpretation of that clause is still an open ques- 
tion, and although some English and American Judges and authors 
have confined it to losses " ejusdem generis? with those in the sentence 
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preceding it in the policy, such construction is not authorised legally 
nor grammatically, and is at variance with the interpretation of all 
other commercial countries. 

VII. The clause is clearly cumulative, and embraces all risks of 
every kind or character not before expressed, and which might in any 
way attend the adventure. To confine it to losses " ejusdem generis, • 
would obliterate it, inasmuch as a liberal interpretation of the prece- 
dingclause manifestly embraces such losses already. 

"The extent and meaning of the general words, ' all other perils, 
<fec.,' has not yet been the immediate subject of any judicial construe' 
tion in our Courts of law" Ld. Ellenborough ; OuUen v. Butter, 
5 M. & S., 463, (1816). 

Where, besides the risks in a printed policy, there was a written 
clause " against all risks," this was held to protect the insured from all 
losses, except such as might arise from the fraudulent acts of the 
master. Goix v. Knox, 1 J ohn* Cases, 337 ; Skidmore v. Skidmore, 
2 John. Cases, 76; Phil. Ins., (2 ed.) 688, 689. 

General clauses are to be taken generally. They embrace all that 
can be comprised therein. A general provision is as effective in gene- 
rals, as a special one in particulars. A general agreement is to be 
interpreted in its generality. The contracting parties are to impute to 
themselves the inconvenience of not having affixed any restrictions. 
These rules are taught by all our Doctors. Meredith's Emerig., 48. 

If the party who could, and should have explained himseli clearly 
and precisely has not done so, it is so much the worse for him, but he 
cannot be permitted subsequently to avail himself of restrictions 
which he has not expressed. 

To give more energy and extent to the clauses, it is added that the 
insurers place themselves in the very room and stead of the assured, as 
if there was no assurer ; i. e., in case of loss the adventure shall be 
presumed to have been made for their account. Meredith's Emerig., 
287. 

" Perils of the seas," embrace every loss or damage which happen* 
on the sea or through the sea. Targa Pothier, lb. 

It is only to prevent doubt and vain disputes, that in the printed 
form these clauses " all other, &c," are inserted. lb. 

Emerigon then gives extracts from the policies of various commer- 
cial countries, containing the clause " all other, &c," in various forms, 
but all conveying the same meaning, that the intent is to cover any 
hind of loss to which the adventure is exposed. Meredith's Emer. 
p., 287. A full chapter on this head. 

VIII. The practical application of the rule in England (so fer as 
any rule has been applied there) while it purports to act upon the 
phrase, "ejusdem generis,' 9 does in fact conform to the extended in- 
terpretation of the clause as practised in other commercial countries* 

A Slaver : Captain missed his way to Jamaica, water failed and 
slaves thrown overboard to save the lives of the remainder. A loss 
within the general clause. Gregson v. Gilbert, 1 Park. 138 ; 23 Geo., 3. 

A Slaver: Failure of provisions occasioned by the unusual length 
of the voyage and bad and fctormy weather, and consequent loss of 
slaves by death. 
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This would have been a loss within the policy but for the stat. 30 
Geo. 8. Tatham v. Hodgson, 6 D. & E., 656. 

A ship sank at sea by another firing into her by mistake, deeming 
her an enemy, a loss within the general clause " all other, &c." Cut- 
lenv. Butter, 5M.& S., 461. 

To prevent money from falling into the hands of an enemy, it was 
thrown overboard, held a loss ot the nature of jettison, and within the 
general clause. Butler v. Wildman, 3\B. & Aid., 398—1820. 

Insurance on freight. Ship placed in Dry Dock for repairs, lost 
while being got out of dock, goods purchased but not shipped. 

♦Insisted the loss was not within the policy, that all other perils meant 
those " ejusdem generis," as perils of the seas, &c, and did not ex- 
tend to losses in dry dock from ignorance of Hindoos. 

Tindal, C. J. The words in the policy are very large, the policy 
not only enumerates perils of the seas, but " aU other perils, losses and 
misfortunes" 

The difficulty which has arisen on this clause has rather turned on 
the question whether such a loss was properly described in the declar- 
ation as a loss by the perils of the seas, than to any doubt as to its 
falling within the general terms of the policy. The difficulty here is 
avoided by the manner in which the loss is described. J/evoMX v. 
£? Anson, 7 Scott, 507 ; S. C. 5 Bing. N. C, 519. ; Ann, 1839. 

IX. The loss in this case is so set forth in the complaint as to give 
theplaintiffs the full benefit of the policy. 

X. If " ejusdem generis" is the rule of interpretation, then the 
conduct of the passengers, (a species of vis major,) which the captain ' 
could not control, might be interpreted to be an embezzling of the 
cargo, and of the nature of barratry. 

XI. The question of sea-worthiness was for the Jury. On this 
head, independent of the general rule that sea-worthiness is implied 
until the contrary is proved, the testimony of the mate was conclusive 
to show that she was seaworthy at her departure. The wasting of pro- 
visions and water by the passengers, would be at the risk of the 
in surer s, j 

XII. The Judge erred in taking the case from the jury. 

Hiram Ketchum, contra., relied upon the case as proved but made 
use of no points. 

By the Court, Dues, J. — This is a very plain case. If we follow 
the established and hitherto undoubted construction of the policy, we 
are bound to say that it covers none of the losses for which an indem- 
nity is now claimed, and that the learned Judge who tried the cause, 
would have committed a grave error had he refused to nonsuit the 
plaintiffs. 

^ That the losses claimed cannot be referred to any of the particular 
risks, which the policy enumerates, is exceedingly dear, for the suppo- 
sition that they may be imputed to the barratry of the master and 
crew, we reject, as manifestly groundless. There is not the slightest 
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proof of the embezzlement charged in the complaint, and it would be 
monstrous to say that the master was guilty of barratry in not with- 
holding from the passengers the necessary means of preserving their 
lives. The barratry of the master is according to trie definition of 
Lord Ellenborongh in Earle v: Boncrqft, (8 East., 189,) a criminal 
breach of his duty towards his owners ; and to apply the term crimi- 
nal to the conduct of the master, in the case before ns, would be an 
abuse of language and a perversion of truth. The consumption of 
the provisions of the assured by the passengers, was a physical neces- 
sity : the permission of such use bv the master, a high moral obliga- 
tion, and so far from being liable to censure, he would have been 
deeply culpable had he acted otherwise than he did. So, upon similar 

Sounds, he was entirely justified in selling a portion of the goods of 
e assured at Bio de Janeiro. The sale was made to enable him to 
pay for supplies and stores that were indispensable to the further 
prosecution of the voyage. He was without funds or credit, and a 
sale of a part of the cargo was his only resource. Under these cir- 
cumstances to make the sale was not only a right, but a duty. 

If the losses, then, as they appear in the evidence are recoverable 
at all, they can only be so under the general clause, which follows in 
the policy the enumeration of particular risks, and accordingly it was 
upon the construction that he urged us to give to the words of this 
clause that the learned counsel for the plaintiffs laid the stress of his 
argument. He insisted that thev comprehend every loss, direct or 
consequential that can possibly happen to the subject insured, no 
matter from what cause, or by whose act, in port as well as at sea, 
from the commencement until the termination of the voyage covered 
by the policy. 

Nor can it be denied, that if the words of the clause are separately 
considered, such is their obvious and, indeed, necessary construction. 
It is a construction, however, so directly opposed to that which Courts 
of justice have hitherto followed, that it is scarcely possible to imag- 
ine a more radical and extensive change, in the law of marine insu- 
rance, than its adoption would effect. It is so far from being true, that 
the liability of the underwriters is subject to no limitation, that there 
are numerous classes of losses from which, according to all the decis- 
ions and the text writers, they are wholly exempt, although the words 
of the general clause, as construed by the counsel for the plaintiffs, 
certainly embrace them. 

In determining the liability of the underwriters, no distinction is 
more fully established or more frequently applied than that between 
ctdmary and extraordinary perils and losses. It is elementary. It is 
only for the latter description of losses that the insurer is liable. In 
the language of Mr. Justice Thompson in BarnewaU v. Church, 1 
Gaines., 234, "he undertakes only to indemnify against the extraor- 
dinary and unforeseen perils to which every ship is exposed in the 
course of the voyage. 9 ' Although to discriminate between ordinary 
and extraordinary losses is, in some cases, a matter of great nicety 
and difficulty, yet the cases are numerous, in which the discrimination 
lias been made, and has operated to defeat the claims of the •assured. 
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Thus, if the masts and spars of the ship are damaged, or her sails 
torn or carried away, and even when in the course of the voyage she 
springs a leak, unless ,in each case, the loss can be distinctly traced to 
the immediate and violent operation of a peril of the sea, it is consid- 
ered as resulting from the ordinary wear and tear of the voyage, and 
the expense of repairing it is never a charge upon the underwriter 
(1 Emerigon, 390 ; Pothier, n., 66 ; 3 Kentfs Oomm., 300 ; 1 Phil- 
lips, 625-6; 2 Arnould, 756-7; Benecke on Indemnity (Eng. ed.,) 

There is another large class of losses, of very frequent occurrence, for 
which the law is settled, that the underwriter is not responsible. He 
is responsible only when the loss is occasioned by the operation of a 
cause, acting externally upon the subject insured ; never when it arises 
solely from an internal and inherent principle of decay or corruption. 
Thus he is not responsible if fruit becomes rotten, or flour heated, or 
wine turns sour merely from internal decomposition, nor even when the 
property is destroyed by a spontaneous combustion arising from its 
awn nature or accidental condition when laden (1 Phillips, 627-8 ; 
2 Arnould, 756, § 282; 1 Emerigon, § 9 ; "Du vice propre de la 
chose," p., 388-392 ; Boyd v: Dubois, 3 Camp., 133). 

So when there is no insurance against barratry eo nomine, it appears 
to be clearly settled that the underwriter is not liable for losses occa- 
sioned by the barratrous acts of the master or crew, such as the wilful 
violation of a blockade, or an unlawful resistance to a search {HarraU 
v Wise^ 9 B. & 0., 712 ; Rdbmeon v. Jonee, 8 Mass., 536 ; 9 Cranch, 
63 ; 1 Emerigon, 484 ; 1 Phillips, 589, 592). It has never been sup- 
posed or intimated that such losses are covered by the general clause 
in the policy. And even when barratry is an enumerated risk, the 
underwriter is not liable for a loss directly attributable to the negli- 

Since of the master or crew: It may be admitted that, according to 
e modern decisions, when a peril insured against is the proximate 
cause of the loss, it is no defence to the underwriter that the peril was 
itself occasioned by the negligence of the master or crew (2 Arnould, 
767-769, and cases there collected). But these decisions, difficult as 
it may be to reconcile them with former cases, have certainly not 
altered the law, when the negligence, and not an intervening peril, is 
the immediate cause of the Toss {Tanner v. Bennett / By. v. Mood., 
182 ; Bradford v. Zeov, 2 0: & P., 137 ; Bradhwrst v. GoL Ins. Co. y 
9 John, 17 ; Potter v. Skitfolk Ins. Co.. 2 Sumn., 197 ; 2 Arnould, 772 ; 
1 Phillips, 589, 590.) 

It is not necessary to pursue the discussion. It conclusively follows 
from the observations we have made that the underwriter, by the fixed 
legal interpretation of his contract, is not bound to make good to the 
assured all losses, without reference to their character or causes, that 
may happen to the property insured during tha pendency of the risks, 
and, consequently, that the general words, wnich, in their literal 
extent, embrace all such losses must be understood in a restricted 
sense: What is the nature of the limitation to which they are subject 
is the question next to be considered. 

Nor, in our judgment) can this be treated by us as an open question; 
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It is settled by many decisions and by the consent of all the text wri- 
ters of authority. The words of the general clause, broad as they are, 
in this, as in many analogous cases, are limited in their application by 
the specification that immediately precedes them, and therefore have 
their dne effect assigned to them by allowing them to comprehend and 
cover only such other cases of marine damage as are of the like kind 
(ejiwdem generis) with those specially enumerated, and are occasioned 
by similar causes; It is true that Lord Ellenborough said in the case 
of OuUen v. Butter (5 M. & Sel., 461), that in the Courts of law a 
judicial construction had not yet been given to the general clause in 
the policy ; but whether that observation was strictly accurate or not, 
it is certain that, in this very case, the construction which we have 
given was adopted by the Court, and equally so that it has since been 
uniformly followed (1 Phillips, 2 ed: pp., 688-9 ; 2 Arnould, pp., 842, 
399, 314). They are the very woros of Lord Ellenborough that we 
have used in stating the construction. 

That the losses which are now sought to be recovered are of the 
" like nature, and were occasioned by similar causes" as those specially 
enumerated in the policy, was very faintly asserted upon the argument, 
and we are clear in the opinion that this necessary analogy wholly 
fails. If it exist we have been unable to discover it. The enumerated 
risks may be divided into two classes. They are either external causes 
acting with violence directly or by, a necessary consequence, upon the 
subject insured, or acts of illegality, malversation or fraud ; and it 
seems manifest that to neither class can the losses now claimed beast- 
ly, or even speciously, referred. 

But it is not upon this reasoning alone that we rest our decision. 
As we intimated upon the argument, the exact question has been de- 
termined in England and determined in favor of the underwriter. In 
the case of Powell v. Gudgeon, (5 Maule and Sel,, 431 ) in which it 
appeared that the master, from his inability to procure funds, had sold 
a part of the cargo to defray the necessary expenses of repairing the 
ship, it was heldT>y the Court of King's Bench that the underwriters 
were not responsible for the loss sustained by the shipper ; and in the 
case of Sarqyay v. Hdbson^ (4 Bing., 131 ; 8. 0. 1 J3. & C, 7), this 
decision was approved and followed by the Court of Common Pleas. 
It is true that these cases apply in terms only to a part of the loss that 
is now demanded, but in principle they embrace the whole. Between 
a necessary sale by the master and a necessary consumption of the 
cargo by the passengers, we can make no distinction, nor was any 
attempted to be made by the ingenious counsel for the plaintiffs. 

Nor is this all : the reason for exempting the underwriters from lia- 
bility, in the present case, are in reality much stronger than in either of 
those to which we have referred. In each of those cases the sale of 
cargo was made in a port of distress, and for the purpose of meeting 
the expenses of repairs, which had been rendered necessary by a peru 
insured against, and hence it was very plausibly argued that the sale 
was a necessary consequence of the peril, and that the underwriters 
were therefore liable for the loss which it occasioned ; nor could any 
reply be made to this argument except that which was given by the 
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Court, namely : that the peril, although a remote, was not the proxi- 
mate cause of the loss. In this case the sale was made — and the dis- 
tinction is vital — not in a port of distress but of destination, nor can 
any peril covered by the policy be assigned as the cause, proximate or 
remote, of the necessity by which it was justified. The same remarks 
may be applied to the consumption of the provisions by the passengers. 
This consumption, not in itself a peril covered by the policy, was 
assuredly not the consequence of any other. In both cases the loss is 
attributable to the same causes — a gross neglect of duty on the part, 
not of the master, but of the owners of the ship. 

It is said by Mr. Arnould, the author of a .recent and very able 
treatise on marine insurance, that the underwriter is discharged from 
all liability " where the loss arises from causes which the owners or 
masters of a ship are bound by their duty as carriers to prevent, or 
which they^ might have prevented by a due exercise of reasonable and 
ordinary vigilance," ana the cases to which he refers fully sustain the 
doctrine and prove that in such cases the master or ship owners are 
alone responsible for the loss sustained by a shipper (2 Arnould, 
774r-5). 

We think it would be difficult to state or imagine a case to which 
this established and equitable doctrine is more strikingly applicable 
than to the present. It is doubtful, upon the evidence, whether any 
part of the loss was sustained before the ship arrived at Bio de Janeiro ; 
if any, it was a small and not distinguishable portion. The entire loss 
as proved, arose from the sale made by the master at Bio, and from the 
consumption of the provisions belonging to the assured during the 
voyage from Bio to Valparaiso and thence to San Francisco. JBoth 
Bio and Valparaiso were ports of destination ; ports to which the vessel 
was bound when she left Philadelphia. They are also well known 

S)rts of naval equipment and supply, where all the necessary means 
r the prosecution of the voyage, without resorting at all for any pur- 
pose to the goods of the shippers, might readily have been obtained 
had the master been provided by his owners with the requsite funds or 
credit The result is that it is to the neglect of the owners of the ship 
to furnish the master with the necessary funds or credit that the entire 
loss is directly and plainly imputable. This neglect, however, was a 
manifest breach of the duty of the owners as carriers — of their duty to 
passengers and shippers. They are just as certainly bound by their 
contract of transportation to put the ship, in all respects, in a fit condi- 
tion to prosecute the voyage at each intermediate port of destination 
as at the original port of departure. The decision of the Court of 
Errors in the American Ins, Co. v. Ogden> (20 "Wendell, 287) appears 
to have settled the law in this State, that the ship owner is Dound to 
famish the master with funds or credit at a port of destination. If 
such is his duty in respect to the insurer, a fortiori is it in respect to 
shippers. The obligation of the owners in this case was exactly the 
eame at Bio and at Valparaiso as at Philadelphia. For the loss, result- 
ing from this violation of their duty as earners, theowners, as in all 
analogous cases, are alone responsible, and it is against them, not the 
defendants, that the plaintifls should have sought their remedy. 
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It remains to add a few words on the question of seaworthiness. The 
evidence, we think, was nearly conclusive that the ship was unsea- 
worthy when she commenced her voyage. She had been at sea only 
nineteen or twenty days when she became short of water and the 
passengers and crew were put on allowance, and, as no supervening 
cause of the failure is shown, it is difficult to attribute it to any other 
than a deficiency in the original supply. {Fontaine v. Phoenix ins. (Jo. 
10 John, 58). We were indeed told Dy he learned counsel for the plain- 
tiffs, that the seaworthiness of the ship when the risks commence, is a 
presumption of law, which can only be repelled by positive evidence 
on the part of the underwriter. He must prove even where it appears 

that the vessel became unseaworthy in the course of the voyage that 

she was unseaworthy when it commenced ; nor can it be said that this 
position is destitute of authority. It is in a measure sustained by the 
opinion of Mr. Phillips ajtd by two or more decisions of the Supreme 
Court of Massachusetts (1 Phillips, 324 ; 2 de., 757 ; Taylor v. LaweU 3 
Mass., 341 ; Paddock v. Frank. Ins. Co., 11 Pick., 227.) ' 

In the case, however, of Tidmarsh v. Wash. F. <bj£. Ins. Co. 4 
Mason, 446, it was decisively rejected by that consummate master 
of commercial law, Mr. Justice Story, and for reasons that appear to 
us not merely satisfactory, but conclusive. The seaworthiness of the 
vessel when the risks commence is a condition precedent to the attach- 
ing of the policy, and the fulfilment of this condition is the implied 
warranty of the assured. The general rule cannot be denied that the 
burthen of proving the fulfilment of a condition precedent rests upon 
the party whose right to maintain his action or defence depends upon 
its performance, and no reason has been given why this rule is not just 
as applicable to the implied warranty of seaworthiness as to an express 
warranty of mentrality. The alleged exception would be purely 
anomalous. 

The true rule deducible from a full comparison of the cases, appears 
to be that which is stated by Mr. Arnould. The assured is bound to 
aver and prove that the ship was seaworthy when the risks commenced, 
but the proof to be given by him, in the first instance, need not be 
particular and full. Although slight and general, if not contradicted, 
it is deemed sufficient, and when given, it shifts the burthen upon the 
underwriter (2 Arnould, § 447, p., 1845). 

Applying this rule to the present case, it would probably not be diffi- 
cult, upon this ground alone, to sustain the nonsuit, but as some evi- 
dence of seaworthiness was given, we will not say that the question 
might not with propriety have been submitted to the jury. We pre- 
fer to place our decision upon the ground that there was no evidence 
of any loss against which the defendants, by the just construction of 
the policy, undertook to indemnify the assured. 

The motion for a new trial is therefore denied, and the judgment of 
nonsuit affirmed with costs. 
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0ttprtmt Court. 

Sixth District, General Term. 

Lyon, Respondent, ogtf. Plainer, Sheriff, Appellant. 

A voluntary assignment of an insolvent debtor, authorising the assignee to sell and dis- 
pose of the property upon such terms as he shall deem best for the interest of the parties 
eoaeerned, aadooavert the same into money, is fraudulent and void as to creditors. 

This action was brought by Lyon, assignee of Pearsall, against 
Platner, sheriff of Otsego, to recover the possession of a stock of 
goods amounting to $1200, which the defendant had seized on an exe- 
cution against rearsall. 

The deed of assignment is contained in the pleadings. It recited 
that the assignor " is indebted to sundry persons and, being in embar- 
rassed circumstances, is desirous of making a just and fair distribution 
of his property among his creditors," and then proceeds to assign and 
transfer all the personal properly of the assignor to the assignee, in 
trust; that the assignee " shall take possession of the said property, 
and shall, with all convenient diligence and within four months from 
the date hereof, sell and dispose of the same, either at public or private 
sale, and to such persons, and for such prices, and upon such terms as 
lie shall deem best for the interest of the parties concerned, and con- 
vert the same into money, and shall also collect such debts and all 
such debts, as are collectable." 

The issue was tried before Referees who reported in favor of the 
plaintiff The defendant appealed. 

The general term of this Court reversed the decision of the Referees 
delivering the following opinion, which is refered to in 9 Barbour, 257, 
Woodburn v. Mosher, but has not been hitherto reported. 

By the Court. — H. GnAy, Jtohob. — The plaintiff claims title to the 
property in question under an assignment to him by Charles Pearsall, 
in trust for the benefit of the creditors of the latter, and the defen- 
dant claims to hold it as sheriff by virtue of an execution against 
Pearsall. The assignment provides that the plaintiff shall take pos- 
session of the assigned property, and with all convenient diligence and 
within four months from the date thereof, sell and dispose of the same, 
either at public or private sale, and to such persons, and for such 
prices, " and upon such terms as he shall deem best for the interest of 
the parties concerned, and to convert the same into money, and to col- 
lect such debts and all such debts as are collectable." The material 
question presented by this assignment is whether the plaintiff was 
authorised to sell the assumed property vmon a credit. In the case of 
Meacham v. Stearns, 9 Paige, 405-6, the assignment authorised the 
assignee to sell "in such manner and at such reasonable terms as 
should seem proper to him.' 9 The Chancellor in that case held that 
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the nature of the trust precluded the idea that the trustee should have 
the right to sell at retail on credit. It will be seen, by reference to the 
opinion of the Chancellor, that he was considering the duties of a 
trustee called to account for his remissness, and not the question 
whether, from the terms of the assignment, it was the intention of the 

Earties to it, that no property assigned niieht be sold upon a credit. 
1 that case the Chancellor does not assert that it was not the intention 
of the parties that the property might be sold upon a credit, but con- 
cedes that it was not improbable that such mode of disposing of the 
property was in accordance with the wishes of the assignor ; out that, 
notwithstanding it was so, yet it could not protect the trustee when 
called upon to account, for the reason that it was a breach of duty as 
a faithful assignee for the benefit of creditors, to retail assigned prop- 
erty upon a credit ; and he says the assignment itself would have been 
clearly fraudulent if the assignors had, in terms, directed such a dispo- 
sition of the property. In the case under consideration, we have no- 
thing to do with what would be the ultimate liability of the plaintiff 
to account. That stage in the proceedings has not been arrived at. 
The validity of the assignment is objected to in the outset, and the 
assigned property seized by execution in favor of creditors, who claim 
that the assignment is fraudulent and void, for the reason that upon its 
face it shows that it was the intention of the parties to it to confer upon 
the assignee the right in his discretion to sell the assigned property 
upon a credit, and thus delay the creditors in the receipt of its avails, 
and, in this, I think the defendant is clearly right. Authority to sell 
upon such terms as the plaintiff shall deem for the interest of the 
parties concerned, most clearly confers upon him the power to sell 
upon a credit, if, in his judgment, the interest of those concerned 
would be advanced by it, JVealy v. Aribrose, 21 Pick. ; and, notwith- 
standing such a sale might be made in the full belief that it would be 
better and more advantageous to those interested than a sale for cash, 
yet such a power the assignor had no right to confer, Griffin v. Barney ', 
2 Comstock, 371. The assignment under which the plaintiff claims, 
is, for that reason, void, ana the report of the Referees must therefore 
be set aside with costs. 
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In the matter of Timothy Wiggins for summary process to remove, Ac. 



Before the Hon. FRANCIS B. TILLOU, Recorder of the City of New York. 
In the icatheb of the application of Timothy Wiggins fob suk- 

MABY PBOOESS TO EEMOVE SARAH H. WoODBTJFF AND 
OTHEBS T7NDEB THE STATUTE, &0. 

Application to recover possession of land by summary proceedings— invalidity of affida- 
vit—jurisdiction — tenancy, Ac, Ac. 

The following affidavit was laid before the Recorder on the 10th 
January, 1853. 

City and County of New-York,**.: — Augustus Wiggins, of said 
city, being duly sworn, deposes and says, that he is the agent and at- 
torney infact of Timothy Wiggins, of the city of London, Kingdom 
of Great Britain. 

That said Timothy Wiggins is landlord of the premises hereinaf- 
ter described. 

That said Timothy Wiggins, as such landlord, on the twenty-sixth 
of February, A. D. 1849, demised to Sarah H. Woodruff, for the 
term of one year, from the first day of May, 1849, at the yearly rent 
of six hundred dollars, the following described premises, to wit : — 
"AU,&c— » 

That thereupon said Sarah H. Woodruff entered into possession of 
said premises under said demise, and has continued in such possession 
from that time. That since the first day of May, A. D. 1852, and 
from that time to the third day of January, A. D. 1853,the said 
Sarah H. Woodruff and Oliver Woodruff and Caroline F. Woodruff, 
Edward Franks and B. M. Franks, who have come into possession of 
said premises under and by collusion with said Sarah H. Woodruff, 
and with each other have been in the possession and occupation of said 

{remises, as tenants at sufferance of the said Timothy Wiggins, land- 
ord as aforesaid. 

That on the second day of December, A. D. 1852, notice was given 
to all of said several persons, in writing, pursuant to statute, on behalf 
of said landlord, by delivering the same at the said premises to said 
Oliver Woodruff, for himself and for the other persons above named, 
requiring them and each of them to remove from said premises and to 
surrender and give up the same on or before the third day of January, 
A. D. 1853, as oy reference to such notice will more fully appear. 

That on the said third day of January, A. D. 1853, deponent, as 
agent of the landlord aforesaid, went to said premises and then and 
there demanded of said Oliver Woodruff possession of said premises, 
and said Oliver Woodruff refused to deliver possession thereof to de- 
ponent and excluded deponent therefrom, and refused to permit him 
to make demand of the same of said several other persons in and 
pon said premises. 

VOL. XL 12 
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That the said Oliver Woodru$ Sarah H. Woodruff, Caroline F. 
Woodruff, Edward Franks, and B. M. Franks, still hold over and con- 
tinue in possession of said premises after the expiration of their time 
as aforesaid, without the permission of the said landlord, although the 
said tenancy has expired as aforesaid. 

AUGUSTUS WIGGINS. 

Sworn to before me this 10th day of January, 1853. 

FEED. G. BURNHAM, Com. of Deeds. 

Upon this affidavit the Eecorder issued the usual summons for the 
parties to 6how cause, and on the day fixed by the summons, Mr John 
Anthon and Mr. Benner appeared by the tenants, and Mr. Crosby 
and Mr. Mathews by the landlord. Mr. Anthon moved to dismiss 
the proceedings on the ground that the affidavit on its face gave no 
jurisdiction to the magistrate. This motion was argued at large by 
Mr. Anthon and Mr. Mathews, and the following opinion and decision 
was made by the Recorder. 

Tillou, Recorder : — This is an application under the Statute (vol. 2, 
R. S., 422 in 2d edition) to recover by summary proceedings the pos- 
session of land, upon the ground that the defendant, Sarah H. Wood- 
ruff, holds over after the expiration of the term for which the same 
was demised, and that the other defendants, Oliver Woodruff, Caro- 
line F. Woodruff, Edward Franks and B. M. Franks, who, it is 
alleged, by collusion with Sarah H. Woodruff and with each other, 
came into possession, also hold over after the expiration of the term. 

In support of the application an affidavit of the agent and attorney 
of the applicant is presented, in substance stating that the premises 
in question were demised to Sarah H. Woodruff for the term of one 
year, from 1st May, 1849, at $600 per year ; that she entered into 
and continued thereafter in possession : that since the 1st of May, 
1852, until the 3d of January, 1853, sue and the other defendants 
who came into possession by collusion with her and with each other, 
have been in the possession as tenants at sufferance of the landlord. 

That on the 2d of December, 1852, notice in writing was given by 
the landlord to the defendants by delivering it to Oliver Woodruff for 
himself and the others, requiring them to remove from and surrender 
the premises on or before the 3d day of January, 1853 ; and that on 
the latter day the agent of the landlord, at the premises, demanded 
from Oliver Woodruff the possession, which he refused, and also 
refused to permit him to make a like demand of the other persons in 
the premises ; and thereupon the allegation is made that the defend- 
ants still hold over and continue in possession of the premises after 
the expiration of the term, without the permission of the landlord. 

Upon the return of the summons, to show cause on the above men- 
tioned affidavit, an application is made by the defendants' counsel to 
dismiss the complaint for want of jurisdiction, first as to all the 
defendants, and 2d, as to all except Sarah H. Woodruff, the latter 
upon grounds specially, in addition applicable to them. 
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In support of the latter application it is contended that, by the affi- 
davit, a valid case for jurisdiction under the statute does not appear, 
because, by the facts of the affidavit, it does appear that the defend- 
ant, Sarah H. Woodruff, is a tenant from year to year, and not a 
tenant at sufferance, as alleged ; and that no collusion is manifested by 
the facts of the affidavit as to her and the other defendants, warrant- 
ing the allegation in that respect in the affidavit ; and that the allega- 
tion as to them, if true, would not warrant this proceeding as to them. 
Various other positions are taken by the counsel subordinate to those 
above mentioned. 

It is contended by the counsel for the landlord that at the expira- 
tion of the term, the tenant having held over, the landlord has at any 
time thereafter the right to elect whether the tenants are such by 
sufferance, and to proceed accordingly ; and that in such proceedings 
as now applied for, they are valid in such case, and that therein it is 
valid to include all other persons who collude with and are in posses- 
sion with Hie tenant holding over ; that such facts, viz. : the fact of 
holding over without the permission of the landlord by Sarah H. 
Woodruff, after the expiration of the term, and of the other defen- 
dants by collusion with her, being in possession, are established by the 
affidavit in this case. 

The several cases in which summary proceedings as now applied for 
are allowed are specified respectively by the (28 Section, 2 K. L.,422, 
2d ed.,) of the title in which these proceedings are authorised, and, as 
appears by the concluding allegation in the affidavit, the landlord in 
this case charges the wrong for which he seeks redress to come within 
the first only of those cases specified in the statute, viz. : " where such 
persons shall hold over and continue in possession of the demised 
premises, or any part thereof, after the expiration of the term without 
the permission of the landlord.' 9 

It is well here to note that by the affidavit it appears that the demised 
term expired on the 1st of May, 1850, and that the possession has been 
held as tenants at sufferance since May 1st, 1852 ; of the manner of 
holding from 1st May, 1850, to 1st May, 1852, the affidavit is silent 
It is conceded that the statute in question is in derogation of the 
common law, and must be construed with substantial though not 
technical strictness. 

The facts set forth in the affidavit, (and not conclusions of the affi- 
davit, from facts, though also verified, unless correct conclusions from 
the facts, spread out in the affidavit,) can only be regarded as grounds 
for decision; it is true the complaint alleges that the defendants hold 
over as tenants at sufferance, and that they do so without the permis- 
sion of the landlord after the expiration of the term ; but do the facts 
of the affidavit support, or by fair construction or otherwise, establish, 
or do they contradict these allegations ? Do Sarah H. Woodruff and 
the other defendants hold as tenants by sufferance, or is she tenant 
from year to year, and the other defendants, if in possession, sub-hol- 
ders under her? 

A tenant at sufferance is one that comes into the possession of land, 
and holdeth over wrongfully after the determination of his interest, 
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and holds by the laches of the landlord. See Kent's Coins, vol. 4, 
116. A tenant or lessee for years, is one who holds under a contract 
for the possession and profits of land for a determinate period, with a 
recompence of rent 

The affidavit for the complainant in this case, alleges : 1st The 
demise to 1st May, 1850. 2d. The possession thereafter by Sarah H. 
Woodruff, the tenant. 3d. The possession of her and the other de- 
fendants (parenthetically averred to be by collusion between them and 
her and each other) as tenants at sufferance, from May 1st, to 3d Janu- 
ary, 1853, and 4th. That the defendants still hold over and continue 
in possession after the expiration of the term, without the permission 
of the landlord. 

The term then expired on May 1st, 1850, and for the two years next 
succeeding, the character of the tenancy under which Sarah H. Wood- 
ruff holds, is not stated. It is true, in cases where a tenant holds over 
after the expiration of a term, the landlord has an option as to the 
character in which he may regard the tenant, for the purpose of the 
statute in question. Not, however, for the purpose of these proceed- * 
ings as tenants at sufferance, for that implies an acquiesence (11 Wend., 
616) a quasi sanction, but either as trespassers or as tenants from year 
to year ; this privilege of election should be used within a reasonable 
time, for if a tenant is allowed by the landlord, without objection, to 
enter on the possession of a new year, that is a tacit renovation of the 
contract for another year, (Kent, vol. 4, 112 ; 4 Wend., 327,) and if a 
tenant holds over, by consent given, expressly or constructively after the 
determination of a lease for years, it is evidence of fe new contract 
and construed to be a tenancy from year to year (lb.). 

It cannot be that he should leave the tenant in possession without 
objection, and submit, in silent acquiescence, for two successive terms, 
each as long as the term of the demise ; if he does, the inference is 
plain that he has determined the character of the holding to be a 
tenancy from year to year^and that the tenant held over by his implied 
assent (1 Demo, 115 ; 11 Wend., 616). 

In the city of New-York, agreements for the occupation of lands 
which shall not specify particularly the duration of the occupation, 
shall be deemed valid until the first day of May next after the pos- 
session under such agreement shall terminate (R. L. vol. 1, p., 136, 2d 
Edition). 

For the two years succeeding the termination of the lease in this 
case by Sarah H. Woodruff, she appears to have held without any ob- 
jection apparent from the affidavit, except what may be inferred from 
the allegation at the close of it, that the defendants " still hold over 
and continue in possession after the expiration of their term, without 
the permission of their landlord. 9 ' What term f No term as to them 
is stated ; the only term for which the premises appear to have been 
demised was her term ; and if this allegation^ meant to apply to her 
term, then, from what time after its expiration did she hold over or 
they hold over, for herein the affidavit is inexplicit ; there is no aver- 
ment that she field over for those two years preceding May 1, 1852, 
cbntumeliously without his permission, and the inference would Beem, 
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from the context, that she had his acquiescence to so doing, and that 
his silence and non-action during this period was a tacit sanction of 
her occupation. 

The allegation that from May 1, 1852 until 3d January, 1853, all 
the defendants have been in possession of the premises as tenants at 
sufferance, is, when taken in connection with tne facts of the affida- 
vit, evidently an inference from the facts, and not meant to be asserted 
as a fact otherwise ; it is the character assigned by the complainant to 
the defendants in their relationship to him, resulting from tne circum- 
stances. And it may be well to examine if the facts put forth in the 
affidavit, verify or disprove this allegation. In connection with it, is 
alleged the fact, that the other defendants have come into possession 
under and by collusion with Sarah H. Woodruff, and with each other. 
Is this sufficient to charge them as tenants by sufferance holding over 
after their term has expired ? they had no term ; nor any part of any 
term ; they are not alleged to be sub-tenants. Are there any of the 
elements of the character of tenants by sufferance applicable to themf 
It is true that in case premises are vacated by the tenant or lessee, 
and another takes possession, the latter is regarded as the substitute 
of the tenant {Howard v. Ellis, 3 Sandford) ; but such is not the 
case here : who is the tenant, in fact, other than Sarah EL Woodruff! 

Supposing the defendants to be tenants at sufferance — are they then 
of that character as the statute contemplates for this remedy f A 
month's notice by law must be given to quit (see K. S., vol. 1, p. 787) ; 
but must not this notice designate the 1st of May next succeeding, as 
the time for removal f For though it be true that a tenancy at suf- 
ferance, is created by a wrongful holding over, and by the laches {neg- 
ligence) of the landlord, in not objecting within a reasonable time, yet 
once so created, it would seem to become a lawful tenancy, determin- 
able as is a tenancy at will by the notice above mentioned. And is 
it not by the laches of the landlord when so created, rather to be 
regarded as a tenancy by tacit agreement, to be determined when it 
is of lands in the City of New- York, as ceasing on the 1st of May, 
succeeding the beginning of the occupation. 

The intent of the statute under which the remedy in this case is 
descried, appears to be, that in this proceeding the defendant is 
regarded as a species of trespasser, holding possession of property 
without lawful right, against the desire of the landlord, and not enti- 
tled to the consideration of a tenant, and in this light it may be well, 
if the proceedings be otherwise well founded, to include all who aid 
or abet, whether as sub-tenants or otherwise, such unlawful proceed- 
ings, as co-defendants (11 Wendell, 616): The statute provides that 
under the warrant of possession, " any tenant at will or at sufferance^ 
or for part of a year, or for years, or under-tenants or their legal repre- 
sentatives, may be removed " (vol. 2, 422), and the landlord shall be 
put in possession. The remedy is meant to remove all persons in 
possession under such wrongful holding over. 

In this case, however, the facts stated in the affidavit are not suffi- 
cient, I think, to establish the position that the defendants, or any of 
them, are tenants by sufferance, nor sufficient to establish the feet that 
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they are within the intent of the statute holding over after the expi- 
ration of the term for which the premises were demised, without toe 
permission of the landlord ; but that the tenant, Sarah H. Woodruff, 
by fair construction (in the absence of sufficient averments to the con- 
trary) is to be presumed to be with the implied assent of the landlord, 
tenant from year to year, her yearly term expiring on the 1st day of 
Hay in each year. 

The application to read the affidavit adverse to the complaint, inas- 
much as opposing affidavits cannot under the statute be received, is 
clearly inadmissible as well as unnecessary. 

I come to the conclusion that the affidavit on which the proceedings 
to recover the possession of the premises under the provision in the 
Bevised Statutes, referred to for that purpose, in its facts is not validly 
sufficient to give me lawful jurisdiction of the case. 



& S. fimprtmr Gourt 

Before Mr. Justice ROOSEVELT. 

Jomr Warein against Louis Struixeb, John D. Buss, Chbistophkr Y. 
Wimple, Charles D. Bhodks, (Administrator &c., of F; 
B. Rhodes, deceased), and Rosalie Felicite Bhodes. 
January Special Term, 1853. 



The complaint sought to set aside a deed of separation and settlement made on a 1 
lied woman, on the ground that the settlor, at the time he made the settlement, was 
insolvent and that the settlement was made to cheat and defraud creditors. The trus- 
tees, in their answer, denied the allegations of the complaint, and alleged that the 
property settled was the wife's separate estate ; in addition to which, they set forth 
as follows : " That prior to the settlement being made, as they (the trustees) are informed 
"and believe, the said Felicite prepared a Dili in the Court of Chancery, the con* 
" tents of which the defendants pray may be taken as part of their answer ; and the 
" said bill, as defendants are informed and believe, contained an accurate statement 
M of facts, and, among other things, stated and set forth her grievances and her claim 
"to a large sum of money in her own right* free from any claim of her husband ; 
" and in her bill she stated m substance, and defendants on information and belief aver 
" the facts to be true that she was a native of Normandy," <tc The answer then recites 
the bill of complaint running 45 folios. 

A motion was made to strike out that portion of the answer which recited the bill of 
complaint on the ground of irrelevancy, which was denied without costs. 

The object of this suit was to set aside a post-nuptial settlement 
made by Francis B. Bhodes on his wife, the defendant, Rosalie 
Felicite Marie Bhodes. 

The complaint alleged that in April, 1845, said Bhodes was pos- 
sessed of certain personal property, a bond and mortgage of real 
estate and some household furniture of considerable value. That cer- 
tain differences having arisen between said Bhodes and his wife, a 
deed of separation was made and executed bearing date the 2d of 
May, 1845, whereby the said property was assigned to the defendants, 
Struller, Buss, and Wemple, upon trust, to realize a sufficient sum the 
interest of which would produce 2000 francs per annum, and to pay 
same to her, &c, &c. 



THE NEW-YORK LEGAL OBSERVER. 



Wan-in agt Stroller and others. 



The complaint also alleged that no part of such assigned property 
was the separate property of the wife of said Rhodes, but was the 
absolute property of said Rhodes at the time of the transfer, and that, 
at the time of such transfer, said Rhodes was in insolvent circumstan- 
ces and nnable to pay his creditors, and that such transfer was made 
and done collusively and fraudulently and with a view to cheat and 
defraud his creditors. 

The defendants, the trustees, in their answer put in issue all the 
material allegations of the complaint and alleged that the property set 
in question was the separate property of the wife of said Rhodes and 
that the same was assigned to them (the trustees) for her separate 
use ; the answer then set forth as follows : 

"That, as these defendants are informed and believe, the said 
Francis B. Rhodes being about to take measures to endeavor to de- 
prive the said Felicite of her property, she, by the advice of counsel: 
prepared a bill in the Court of Chancery, the contents of which bill 
the defendants pray may be taken as part of this their answer ; and 
the said bill, as the defendants are informed and believe, contained an 
accurate statement of facts, and among other things stated and set 
forth her grievances and her claim to a large sum of money as her 
own and to which she claimed to be entitled in her own right, free 
from any claim of her husband. 

The answer then proceeds to recite the allegations of the bill (some 
forty-five folios) and, among others, the following : 

" The said Felicite further set forth in her said bill, that after her 
said marriage she discovered that both the said Ralph B. Rhodes and 
Francis B. Rhodes were given to loose and immoral dissipation ; that 
they were habitually extravagant, neglective and inattentive to their 
business. That the affairs of their firm at Paris often became involved 
in difficulty and pressed for money to meet their engagements, and 
that the habits aforesaid of both the parties were incompatible with 
their duties and such as to render them unfit for their position. 

" That the said Francis B. Rhodes, in his moments of reflection 
when with the said Felicite, often acknowledged such to be the truth 
and expressed his regret and sorrow to her that it was so, and his 
anxiety to alter his conduct, and solicited the aid of the said Felicite 
to extricate him and his said firm from difficulties. 

" That the said Felicite, believing that the improper errors and 
conduct of her said husband proceeded from infirmity of mind more 
than from real depravity, and that it was necessary and was her duty 
so to do, exercised and applied her utmost care, influence, energies 
and exertions to reclaim her said husband, 9 ' &c, &c. 

Motion was made to strike out that portion of the answer which 
recites the bill of complaint, as irrelevant. 

If. 8. Bidwdl and Samuel Owen for the plaintiff. 
P. Y. Cutler for the defendants. 

Roosevelt J. — The object of this action is to set aside as fraudulent 
against creditors, a deed of separation and settlement made by a hus- 
band after marriage appropriating certain property for the support and 
maintenance of his wufe. 
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la the answer of the wife's trustees, they not only deny all fraud 
but set forth affirmatively the circumstances under which the deed 
was executed, and among them the contemplated and threatened filing 
of a bill by her against him to compel him to do in substance what 
was effected by the deed. 

A copy of the bill, as actually prepared, is inserted in the answer 
and its contents are averred to be true. 

The plaintiff insists that all that part of the answer is irrelevant and 
ought to be stricken out with costs, and the question is what now are 
the rules of pleading in Equity Suits. 

By the last amendment of the code (§ 140) " all the forms of plead- 
ing heretofore existing are abolished." What then, for the future, is 
to oe the test by which the sufficiency of an answer is to be deter- 
mined! 

Section 149, so far as respects the present point, provides that the 
answer of the defendant must contain a statement of any new matter 
constituting a defence or counter claim in ordinary and concise lan- 
guage, without repetition. 

Is wis answer, then, expressed in concise language? No man 
reading it can say that it is. Even the defendant's counsel seems 
impliedly to admit that it may be a little too wordily expressed. But 
how is a fault in that respect to be corrected ? Irrelevant or redundant 
matter, says the code, (§ 160), may be stricken out on motion. 

Redundant words, however, are generally the reverse of redundant 
matter. Unless, therefore, redundant matter be embraced in the re- 
dundant words, there seems no mode of enforcing the conciseness 
required by the code. 

But, in the present case, it is contended, there is not only great 
prolicity of language, but the matter itself, (the former bill of com- 
plaint in the old Court of Chancery), is wholly irrelevant. 

To determine this question we must bear in mind what is the issue 
between the parties. On the one side it is alleged that the deed was 
voluntary, without consideration, and intended to defraud creditors ; 
on the other, that it was bona fide to satisfy an equitable if not legal 
claim of the wife, and made under the compulsory influence of a ju- 
dicial proceeding. 

Is not the fact of such proceeding and its precise character an ele- 
ment in the question of fraud ? Or rather, for that is the proper form 
of the inquiry, is it affirmatively clear and palpable that the circum- 
stance of such threatened proceeding, assuming it to have originated 
in earnestness and good faith, can, in no event and under no aspect of 
the proofs, have any bearing on the question, or affect the result} 

My mind is not sufficiently clear to enable me to decide, in this 
state of the cause that it may not 

I feel a strong inclination, as far as practicable, to abridge these 
pleadings ; but to grant the motion to strike out in toto the matter ob- 
jected to, might, I fear, deprive the party of a material portion of the 
defence. 

I am constrained, therefore, with some reluctance, to deny the mo- 
tion, but without costs. 
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(Southern District of New-York.) 

In Adrrwratty. 
Before the Hon. Samuel B. BETTS> Dxgtriet Judge* 
The Schoozveb Luoinda Show. 

The law applicable to the circumstances under which the master of a vessel is justified in 
selling a wrecked vessel, is no longer open to doubt in the United States. 

The master has authority to sell the vessel when he proceeds in (good faith, exercising hie 
best discretion for the benefit of all concerned, ana in view of her then peril, or from 
those likely to ensue, from which, in the opinion of persons, competent to judge, 
she cannot be resoued. 

Held that the evidence was strong and satisfactory that no reasonable hope could be 
entertained that the vessel, in her then situation, could be saved by the use of any means 
belonging to her, or that her master could procure at that place. 

The objection that because bystanders are prepared to buy and can get the vessel afloat, 
that the master cannot sell, is overruled Dy the decisions. 

The admission of the buyer that he had a reasonable prospect of getting the vessel oft; 
does not distinguish the case from previons ones. 

Proof that the master believed he could get her off with the means he had at command, 
would be pertinent to show the sale was without good faith, and to prevent any title 
passing under it 

The title of the buyer is not affected by the fact that the wreck occurred through the 
culpable negligence of the master. 

The buyer is only bound to ascertain the danger of her condition and consequent propri- 
ety for her sale. 

The earlier English authorities demand the existence of a case of extreme neceuity, <n» 
imperative, an overwhelming neceseity, to justify the master in selling. 

These terms of expression are indefinite and unsatisfactory, indicating a desperate state 
of things and not justifying a sale until the climax of a total loss, which has never been 
judicially asserted 

The Supreme Court of the United States has removed the difficulty, and given precision 
to the rule by placing this particular necessity on a reasonable and practical footing, an 
before stated. If the honest opinion of the master concurs with that of competent 
judges, his power to sell is not only complete, but the necessity then becomes an urgent 
duty upon nim to sell for the interest of all concerned. 

The rule has not been heretofore indicated by the Courts holding that a purchaser, to main- 
tain his title under a sale by the master, must furnish direct and positive evidence of 
the honesty of the master's conduct and the necessity of the sale. Implied and pre* 
eumptive proof may be, and, in the present case, is held to be sufficient and satisfac- 
tory, especially as the evidence offered to impeach the oondnct ttf the ; — ' * — *~ 

YOU XL 13 
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materially contradicted by itself^ and the master haying died soon after the sale which 
has deprived the claimant of the advantage of his evidence for rail explanation of his 
motives and conduct 

The facts sufficiently appear in the opinion. 

Jfartin, Strong and A. T. Smith for Libellant. 
E. C. Benedict for Claimant. 

Beits, D. J. — The schooner was stranded on the island of Sacrifi- 
cios, near Yera Cruz, about the first of May, 1847, in a violent 
norther. 

She was driven np into the sand two or three hundred feet, and 
several hundred yards beyond a depth of water sufficient to float 
her. 

About twenty vessels were wrecked in that vicinity in the same 
gale. 

The master, who was also half owner, called a survey. The particu- 
lars of the survey are not proved by any party who made it. Seve- 
ral witnesses, however, testify to the extreme peril of the vessel, and 
to the small probability in her condition, and with any means which 
could be procured at that place, of saving her. 

The master decided to sell her. She was sold at public auction and 
bought by the claimant for $1,750. He succeeded in getting her off 
at an expense of about $250, and she was found not injured so as to 
prevent ner making the voyage to New Orleans, and, after some re- 

{>airs received there, to this port. Here she was arrested by the 
ibellant, who asserts that the claimant acquired no legal title by the 
sale and purchase. 

The law applicable to this subject is no longer open to doubt in this 
country. 

The decisions in the case of the Schooner Tilton, 5 Mason, 465, 
Robinson v. Commonwealth Ins. Co., 3 Sum:, 221, Anthony and Bwr- 
reU v. The Brig Henry, in this circuit in 1834, and the New England 
Ins. Co. v. the Sarah Ann, 13 Peter's R, 387, S. 0., 2 Sumner, 206, 
clearly assert the authority of the master, as such, to sell a wrecked 
vessel, when he proceeds in good faith, exercising his best discretion 
for the benefit of all concerned, and in view of her then peril, or those 
likely to ensue, from which, in the opinion of persons competent to 
judge, she cannot be rescued. 

I do not now recapitulate the testimony, but it is strong and satis- 
factory, to show that no reasonable hope could be entertained that the 
vessel, in her then situation, could be saved by use of any means 
belonging to her, or that her master could procure at that place. For 
although there were numerous vessels of all sizes at anchor in the 
Roadstead, at the time, yet the hazard to ships at that anchorage, 
from the formation of the coast and the suddenness and violence of 
northers, demands the constant command, for their own protection, of 
all the anchors and tackle they are usually supplied with. 
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Anchors, cables and floats were the essentials requisite for the relief 
of vessels wrecked and buried in the sand there, and witnesses of long 
experience at that port testify that little or no chance exists for pro- 
curing them in aid of a wreck. 

It is ordinarily, therefore, only by sale of wrecks to those making it 
a business or speculation to recover them, that anything can be rea- 
sonably hoped to be saved for the owners when vessels are stranded 
in that region of country. 

In the cases cited, the Courts consider and dispose of the suggestion 
that the master is bound to exert himself to save his vessel wnen she 
is not so desperately circumstanced but that bystanders are prepared 
to purchase her, and are able to get her off, and although it is re-urged 
here, nothing can be added to the force of argument by which it is 
repudiated by the Circuit and Supreme Courts (2 Sum., 206 ; 13 
Peters, 401). 

The answer of the claimant is relied upon as distinguishing this case 
in an important feature from those cited, as it admits, he should not 
have bid for her unless, in his opinion, there was a reasonable pros- 
pect of getting her off. But it is to be observed this is the answer of 
the purchaser and not of the master. Proof that the master believed 
he could get her off with the means he had at command, would be 
pertinent to show the sale was without good faith and to prevent any 
title passing under it. 

No such effect can be given to the motives and judgment of the 
buyer. Of course he acts under the persuasion that he may be able 
to save the wreck. 

Neither is it of any effect upon the validity of the sale that the loss 
of the schooner occurred through the culpable negligence of the mas- 
ter in leaving her, without a sufficient crew on board, and for objects 
of private adventure and profit. 

The buyer is not bound to inquire further than to ascertain the 
danger of her position on shore and the propriety of her sale; and he 
can be no way made chargeable for antecedent misconduct or want of 
skill or prudence in the master. 

Malconduct and bad faith in the master in the sale, is charged upon 
the evidence of the first mate that the master had purchased a wrecked 
vessel, which he anchored near the schooner, on board of which he 
had an anchor of his own of sufficient weight to have got off the Lu- 
cinda Snow. This anchor, it is insisted, he was bound to use for that 
purpose. 

It may well be doubted, upon the whole proof, whether that single 
anchor would have been sufficient, in that peculiar position, to haul off the 
schooner; but the conclusive answer to tne argument is, that the mas- 
ter was not bound to deprive his other vessel, which was held by that 
anchor, of her security, in order to attempt the relief of the schoo- 
ner. 

Had he been proved in possession or control of an anchor of that 
kind, not employed to hold a vessel, we should then be called upon to 
consider on the evidence whether it was neglect of duty and blame- 
able on his part to omit the attempt to save the schooner with it, or • 
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whether the chance* of success, with such light aid, would not be so 
remote aa to justify his resenting to a sale. 

The earlier English authorities no doubt demanded the existence ot 
a case of extreme necessity, an irmeratme, an overwhelming necessity 
to justify the master in selling (Abbott, 9, 12). 

Chancellor Kent evidently favors that doctrine, and seems inclined 
to exact the highest order of necessity to uphold a sale (3 Kent, 173). 
These epithets are exceedingly indefinite and uninstructive; for, not- 
withstanding their intensity, it was never asserted in terms that the 
situation of the vessel should be desperate, to authorize a sale by the 
master. This would be to hold that she could only be sold as frag- 
ments and after the loss was absolutely total. 

The Supreme Court, in the case already cited, removes the ambigui- 
ty of the ephithets extreme, supreme, &c, and gives precision to the 
rul6 by placing this particular of necessity on a footing both reason- 
able ana practical. 

To render a. sale valid, in a case of stranding, to pure good faith in 
the master is to be united a necessity, to be determined in each case 
by the actual and impending peril to which the vessel is exposed ; 
from which it is probable, in the opinion of persons competent to 
judge, that the vessel cannot be saved. 

The master must collect the best information his situation and the 
urgency of the case may admit, in respect to the actual condition and 
injury of his vessel ; the character of ner exposure in that situation. 
and the known and probable means he may command for her relief, 
and then, if his honest opinion concurs with that of competent judges 
whom he may have opportunity to consult, his power to sell is not 
only complete, but the necessity then becomes an urgent duty upon 
him to sell for the preservation of the interest of all concerned {New 
England Ins. Co. v. The Sarah Ann, 13 Peters, 400, 401). 

Chancellor Kent concedes this to be the now settled doctrine on this 
subject (3 Kent, 174, note, 6th ed. ; Smith's Merc L., 171, note). 
Judge Story states the rule in, perhaps, broader phraseology (3 Sum., 
249), but the principle is compressed and made definite in the deci- 
sion of the full bench (13 Peters, 400 : 2 Story R, 479). 

It is argued that the large sum bid tor the vessel proves that, in the 
judgment of those attending the sale, she was not in imminent peril. 
There is, no doubt, force in the suggestion ; but it is merely a specu- 
lative one, no witness testifying to a belief she was worth so much, 
and it is to be weighed in connection with other considerations noto- 
riously acting at such sales. The spirit of competition and even 
bravado, are apt to mingle with and influence a course of public bid- 
dings, and whilst Courts may, perhaps, properly indulge in the specu- 
lation that bystandere, awake to their own interest, will not permit 
vessels or property to be so acquired at wholly inadequate prices, 
(the Sarah Ann, 2 Sumner, 206,) even such conclusions would very 
slightly uphold the presumption that, at a brisk auction, the biddings 
miffht not exeeed the fair value of the article on sale. 

In the present case it would certainly be more satisfactory to have 
evidence of efforts made by the master to obtain assistance, and the 
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testimony of persons applied to of .who knew his exertions in that 
behalf, than to be left to decide the case upon the opinions and judg- 
ments of witnesses, all of whom, except two, (and these two standing 
in a good degree in direct conflict in fchei? statements,) were without 
personal knowledge of the acts or effort* pf the master, or as matter 
of fact of the actual impediments and difficulties to his getting off the 
vessel, or of obtaining tie necessary aid to do it. 

It is to be remarked that Thompson, the-tillfcte, whose evidence 
is relied upon as impeaching the conduct of >he master, stands 
in material contradiction with nimself in his sworn protest, and the 
deposition given in this cause, and that the master died at Vera Cruz 
soon after the sale, so that the now claimant cannot hatfq the advan- 
tage of his instructions to supply proof of his motives amLponduct ; 
and I am not disposed to introduce into this case a rule mote' rigorous 
than any heretofore indicated by the Courts, and to hold thkt It pur- 
chaser, to maintain his title under a master's sale, must furnish d&eet. 
and positive evidence of the honesty of the master's conduct and ttife 
necessity of the sale. The implied and presumptive proof to that 
point, in my judgment in this case, is sufficient and satisfactory. 

I shall accordingly hold that the claimant has made out a sufficient 
and valid title to the vessel, and that the libel must be dismissed. 



3S. fi. Court of ftpptol*. 
William H. R&akkltn, Respondent, agt. William H. Pendleton 

AND OTHERS, APPELLANTS. 

Floating theatre a ship. Proceedings againbt ship ob vessel 

UNDER THE STATUTES — JURISDICTION. 

This was a suit on a bond given to discharge from attachment a 
floating theatre, built upon the bottom of the steamboat Virginia. 
The questions in the case arose upon the sufficiency of the petition of 
the plaintiff, who came in under the statute as a petitioning creditor 
after the attachment had issued, and as to the character of the thea- 
tre, whether it was a ship or vessel within the meaning of the statute. 
The verdict or judgment in the Court below was in favor of the plain- 
tiff. 

HT. B. Blunt and Brown and Maihem, for Appellants. 

E. C. and 0. L. Benedict, for Bespondent 

Gardner, J. — The defendant insisted that the application by the 
plaintiff before Judge Edmonds, was not sufficient to confer jurisdic- 
tion, first, because it set forth the debt to have been contracted by E. 
8. Driggs, " master, owner, or agent, 9 ' without specifying which. The 
third section of the statute, "for the collection of demands against 
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ships and vessels," provides that ajrjapplication may be made by any 
person having a debtor demand Qpetified in the first section, to any 
officer, <fcc., for a warrant. The 'fourth section declares that snch ap- 

Slication shall be in writing,, and 'shall specify- : 1st By whom such 
ebt was contracted. 2d. Tjie kerns composing such debt. 

The petition in this cacfel'states positively the amount of the debt, 
and that the same wap Contracted by E. S. Driggs. The person by 
whom the debt was 'pbrittacted is designated, and the vessel on ac- 
count of which thfc 'demand was created. The relation in which the 
contractor stood to'the vessel, is stated as that of master, owner, or 
agent, eithec of "which would authorize him to bind the vessel by a 
debt cont&ftfed* on her behalf and for her use. Driggs might have 
acted in&^Hhese capacities. He might have been part owner, master 
in fac^ .arid' agent for the other proprietors. And it seems to me that 
the ; 0r6difor is not bound, at his peril, to determine in which character 
h&JfeWd. The credit in these cases is in truth given to the vessel, 
add it may be difficult, if not impossible, for the creditor to ascertain 
the particular relation in which the person having the control stands 
to the vessel for which he obtains supplies or materials. In this case 
Pendleton was the general owner. Driggs and others had chartered 
the steamboat for three years. Driggs bad charge of her and was 
called captain from the 16th January, but was not actually elected to 
that office until the 10th of March, 1845, after one half of the debt 
had been incurred, while the account itself was charged in the ordi- 
nary mode, to " steamboat Virginia and owners." 

Supposing the plaintiff to have known all the facts, and it is plain 
that he did not, it would have been a question of some difficulty for 
him to have decided, under legal advice, as to the precise capacity in 
which Driggs ordered the various articles at the different times men- 
tioned in the account. In giving in his petition, the person assuming 
to contract, the vessel for which the supplies were furnished, and 
averring an authority for that purpose on the part of the contractor, 
either as master, owner, or agent, the plaintiff has, I think, sufficient- 
ly complied with the statute on this point, so far as relates to the ques- 
tion of jurisdiction. The case of The People v. 2 he Recorder of Air 
bony, (6 Hill,) is distinguishable from the present. 

There the statute required that the applicant should give satisfactory 
evidence to the officer, establishing " that the defendant had some 
interest in any public or corporate stock, money or evidences of debt, 
which he refused to apply to the payment of the judgment," <fcc. It 
was held that the creditor must designate the particular species of prop- 
erty on which the charge was founded, if in his power. Even that 
case, which certainly demands great strictness, does not require that 
the nature of the debtor's interest should be established, but only the 
subject to which that interest applied. In this case, as we have seen, 
the vessel, the subject for which the supplies were procured, and the 
contractors are stated, but the precise character of his agency is omit- 
ted, for the same reason that authorised a like omission as to the inte- 
rest of the debtor in the case cited. 

Second, the statute requires the petition to state "the items composing 
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the debt. The petition accordingly states that the debt was contrac- 
ted for materials furnished to the steamboat Virginia, at the port of 
New- York, in this State, and that the account annexed contains the 
items composing said debt. Such account is attached, containing, in 
detail, the articles and the times when furnished. The word " mate- 
rial " imports the substance or matter of which anything is made. 
(Webster), The proceedings are unobjectionable, therefore, in this 
respect. 

Lastly, it was contended that this was not a ship or vessel with- 
in the meaning of the statute. It was held, 5th Hill, 35, that the 
act relates to ships and vessels which are required to have a coasting 
license, under the laws of the United States, and by these laws vessels 
of twenty tons are to be licensed. 2 L. IT. S., 332 to 334, 344. This 
steamboat was built abroad, of three hundred and forty tons bur- 
then; she was used as a vessel, enrolled, navigated and chartered 
as such, and recognised as a vessel by the bond given by the defen- 
dants, upon which this action is founded. 

The judgment of the Supreme Court should be affirmed. 



& $. 0uprtme tihmri. 

{General Term, Fourth Judicial District.) 

Before WILLARD, P. J. CADY, HAND, and ALLEN, Justices. 

Gttstavub A. Austin on behalf of himself and others, composing 
the Ghamflain .Steamboat Company apt. Thomas D. Chap- 
man, Thomas Collyer, and John Cooks. 

A, a shipwright, enters in to a contract with B (who was acting on behalf of himself and 
of certain persons who were proposing to form themselves into an association, haying 
in view a charter, Ac) to build a steamboat for a certain compensation, and, under the 
contract, constructs the steamboat and receives payments on account of the building 
price from B, who receives moneys from time to time from the proposed associates for 
that purpose, informing A where he gets the money after the boat was completed. A 
balance remains due to the builder, who applies to the proposed association for pay- 
ment, and, they refusing to pay, he applies to B and gives him the shipwright's certifi- 
cate which was enrolled, Ac. C, as president of the said association, thereupon com- 
mences a suit for the recovery of the steamboat, on behalf of the association, against 
A and B, alleging a wrongful detention and conversion by them, and upon claim and 
delivery, pursuant to § 211 of the code, a recaption was had on bail to A and B, who 
thereupon convey to D, one of the sureties on the recaption, for a consideration paid by 
DVs promissory notes, and on a complaint filed by E, a member of the association, on 
behalf of himself and his fellows, against A andJB and D, for a dissolution of the asso- 
ciation and for an injunction and receiver ; it was held 

1st That the complaint showing no ground of apprehension of danger of the property 
remaining in the hands of D, and it appearing tnat he was a man of great wealth, an 
injunction should not be granted or receiver appointed. 

Id. That it was exceedingly doubtful whether tne persons who entered into the associa- 
tion were even co-partners, because of their not being liable for the obligations of the 
association unless they aotively participated in ammming or incurring said obligation* 
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8<L But if co-partners, then the sale by A to B, and by B to D worked a dissolution, and 
each thereupon became tenants in common of the partnership property with his fellows. 
In such ease A and B might convey their shares to D, who, thereupon, would become a 
co-tenant with the other associates, and D's running the boat on the route for which 
she was built and contemplated to run, did not operate as a conversion of his co-ten- • 
ant's shares. But D would be liable to account for their shares of the profits, and also 
for any deterioration of the boat occasioned by improper or negligent use of her. 

4th. To entitle a plaintiff to an injunction in such a case, the complaint must contain an 
averment that the defendant is insolvent, or that there is great danger that the boat 
will be lost to the other owners, or that they will thereby sustain great and irreparable 
injury ; it is insufficient without such an averment in the complaint to set forth matters 
of that nature in the affidavit for the injunction. 

5th. The legal title proceeding from A, the shipwright, to B, who enrolled in his own 
name and conveyed to D, by such conveyance, under the act of congress, became vested 
inD. 

6th. E's advancing money to assist in constructing the boat, and owning stock in the 
association intended to be formed, but which was never organized but was dissolved, 
does not constitute him a part-owner in the boat apart from the legal title. 

9th. In an action for detaining personal property, and upon claim ana delivery under the 
code, the payment of the damages recovered m that action, operates as a change in the 
title of the property. Until such payment, the undertaking given on the claim and 
delivery, stands in the place of the money, and works the same consequences. 



The plaintiff, a resident of the State of Vermont, commenced his 
suit on behalf of himself and others, members of an association pro- 
posed to be formed, called The Ohamplain Steamboat Company/against 
Thomas D. Chapman and Thomas Collver and John Cocks, and in 
his complaint he set forth and alleged that previous to the first day of 
December, 1851, a joint stock association was organized at Whitehall, 
in Washington County, in the State of New-York, for the purpose of 
constructing a steamboat to be nsed for the conveyance of passengers 
and freight on lake Champlain, and for such other purposes as the 
board of directors thereof should determine. 

The capital stock consisted of three thousand shares of twenty-five 
dollar s each. The shareholders were three hundred and sixty aiffer- 
entpersons, who subscribed for all of the stock. 

The plaintiff had subscribed for six hundred and fifty shares and had 
actually paid $16,250, and besides owned other stock, making his gross 
interest $18,000. That the said association employed the defendant, 
Thomas Collyer, to build a boat for them at the rate of eighty-five 
dollars per foot in length, and the boat measured two hundred and 
forty-one feet in length, amounting in all to $20,485. That Collyer 
had completed his contract and had been paid therefor, but he still 
claimed $4,375 as due to him, which the association was ready and 
willing to pay him. 

That the defendants, Collyer and Chapman, were stockholders in 
the association. That the association had paid for furniture and for 
fitting up the boat besides the amount paid to Collyer, about $40,000, 
making about $60,000 in gross paid for the boat ; that it would take 
about $5,000 more to complete the boat and put her in running order. 
That the boat had been in the possession of the association from the 
1st December, 1851, to the 8th April, 1852, at which time the defen- 
dants, Collyer and Chapman, forcibly took her out of the possession 
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of the association and retained it ever since, by force, employing be- 
tween one and two hundred men for that purpose. 

That, in consequence of such acts, the said steamboat was suffering 
great injury and was depreciating in value. The season for navigating 
Lake Champlain had arrived and the association was wholly unable 
to obtain possession of the boat, or to carry into effect the object and 
purposes of its organization. 

Tnat its entire purpose and object of formation had failed through 
the improper acts of the defendants, and their agents and other per- 
sons assisting them. That the defendant, Chapman, claimed that he 
purchased of Collyer and he had registered the vessel in his own name 
as owner, and on the 3d day of May, 1852, the defendant, Chapman, 
made a pretended sale of the said steamboat to the defendant Cocks, 
who now claimed the vessel as owner, although he paid nothing for 
her, and at the time of his puchase Cocks knew that she was the prop- 
erty of the association, and not of Chapman from whom he bought. 
That Chapman was irresponsible, and he and Cocks denied that the 
association had any interest in her, and claimed that she was the prop- 
erty of Cocks who held possession of her by strong arm. That by 
reason of the premises the object of the association had failed and its 
interests required a dissolution. Belief was then payed that the 
association be dissolved, an injunction and receiver, ana that the boat be 
sold and proceeds distributed. Upon this complaint and upon affida- 
vits verifying the allegations of the complaint, and showing other in- 
equitable acts on the part of the defendants Collyer and Chapman, 
a motion was made at the Warren Circuit in May, 1852, before Mr. 
Justice Allen, for an injunction and receiver. On the hearing of the 
motion the defendants introduced affidavits denying the case made 
out on the part of the plaintiff, whose application was therefore denied 
with costs, but with privilege to renew on new papers, showing a more 
extended case for an injunction. The motion was then renewed at the 
July general term at Malone, in Franklin County, before the four Judges. 

When the motion was heard at Malone, issues had been joined on 
the part of the defendants, Collyer. Chapman, and Cocks, and as those 
issues, so far as regards the defendant Cocks, bear upon the questions 
argued and decided, a brief reference is now made to them. 

The defendant, Cocks, set up that he purchased the vessel of Chap- 
man for $40,000, payable by assuming a chattel mortgage on the ves- 
sel for $13,000 in favor of the shipwright Collyer, for the balance of 
his building price ; the difference, viz. : $26,000 and upwards, by his 
four promissory notes at three, six, nine and twelve months, with interest 
That he purchased without notice of any equitable rights of any per- 
sons whatsoever, and of the person in whom the paper and the posses- 
sory title was vested. That on the records at Flattsburgh (the Collec- 
tors office) there was no other title enrolled but that of the person 
from whom he bought. That on purchasing from Chapman, he took 
from him the usual bill of sale — had it enrolled in his name with all 
the formalities required by law, at the Collector's office in Flattsburgh, 
and that the legal and possessory title now was vested and remained 
in him at owner. 

VOL. XL 14 
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It also set up that there was pending another suit for the same 
subject matter of action with this, yiz. : a suit in the nature of 
a replevin, commenced by A. EL Griswold, as president of the alleged 
association called The Champlain Steamboat Company, to recover pos- 
session of this vessel from Messrs. Oollyer & Chapman, which suit was 
then pending and undetermined. It also set up that in the latter suit 
a redelivery had been made to the recaptors on pledges, and the re- 
captors then had conveyed to Cocks, who thereby procured both the 
legal and the possessory title. 

It also denied the existence of any such association as The Cham- 
plain Steamboat Company, and alleged that he was not a member of 
any such association. 

The papers of both sides used on the motion at Malone were exceed- 
ingly voluminous, but the following is a brief summary of the facts 
which appeared on the motion. 

In September, 1850, defendant Chapman made a contract in writing 
with defendant Collyer for the construction of a steamboat to be used 
on lake Champlain, of certain dimensions and for a certain price. 
Under the contract defendant Collyer went on and got out a portion 
of the materials of the boat, but owing to the inability of Chapman 
to make his payments, the boat was not proceeded with until the 
spring of 1851, when defendant Chapman, who was unable, out of 
his own fund, to pay for the boat, got up articles of association for the 
purpose of forming an incorporated company, who might construct 
and pay for the boat and take the title to the same. 

The following is a synopsis of the articles of association : 

Abt. 1. provided, that such persons as shall become subscribers to 
said articles, and stockholders under the same, shall be constituted an 
association by the name of The Champlain Steamboat Company, for 
the purpose of constructing a steamboat to be used as stated in the 
complaint in this action. 

Abt. 2. provided, that the capital stock should consist of $75,000, 
divided into three thousand shares of $25 each, and may be increased 
to not exceeding $100,000 by the vote of not less than two-thirds of 
the stockholders. 

Abt. 3. provided, that the defendant, Chapman, should be agent 
to procure subscriptions and require each subscriber to pay to nim 
at the time of subscribing twenty shillings on each share. 

Abt. 4. provided, that no meeting to elect directors should be 
held until the bona fide subscription shall amount to $30,000, and 
Messrs. Catlin and Hickox were declared a committee to examine such 
subscription, and when they should make a certificate in writing and 
deposite the same with Chapman, that the amount of the bona fide 
subscription equalled the sum of $30,000, a meeting of the stockholders 
should be held as provided in Article 5th. 

Abt. 5. provided, that the stock, property and aflairs of said as- 
sociation shall be managed by a board of five directors, to be appoin- 
ted as follows : as soon as $30,000 of said stock shall have oeen 
subscribed and certified as last provided, a meeting of the stockhol- 
ders might be called on ten days' notice for the election of directors, 
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each stockholder to have one vote on each share, in person or by 
proxy, and the five persons haying the highest nnmber of votes shall 
be directors, and shall hold their office for one year and until their 
successors are appointed and qualified : provided, also, for filling 
vacancies in the board of directors, the making of by-laws and call- 
ing meetings of stockholders. 

Abt. 6. provided, that the directors should elect a president, clerk 
and treasurer, who shall, under the direction of the board, receive and 
pay out all moneys collected from subscribers or other sources. 

Abt. 7. provided, that such board shall make assessments on the 
subscription, but not to exceed $25 per share. 

Abt. 8. provided, that said board may appoint one of their num- 
ber as agent to act for the association, who shall be empowered to 
make all contracts which might be necessary for the purchase of ma- 
terials, and for the construction of a steamboat of the size, cost and 
power directed by the board, and, with their advice and approval, 
make contracts as above stated necessary to carry out the object of the 
association ; provided, no debt to be contracted beyond the amount of 
bona fide subscriptions. 

Abt. 9. provided, that no subscriber shall sell his stock without 
offering it to the treasurer, who might purchase it for the association, 
and no transfer of stock sold contrary thereto should be allowed on the 
books nor any purchaser allowed to vote thereon. 

Abt. 10. provided, that as soon as an act of incorporation of said 
company should be procured, the company were to be organized under 
it, and if said act should be procured, a certificate of stock was to be 
issued to subscribers, <fcc. 

Abt. 11. provides, that the articles might be amended or altered 
by a vote of two-thirds. 

It is then provided that the subscribers, each for himself, take the 
number of shares set opposite their respective names, under and pur- 
suant to the foregoing articles ; and they agreed, for value received, to 
pay over to the treasurer of the company to be appointed, all such 
assessments as might be made, in such manner and amounts and 
times and places as the board appointed. 

In the neighborhood of April, 1851, Chapman came to the city of 
New-York and paid Gollyer $1,700, which he said his friends had 
advanced him. That Collyer must go on and hurry the boat. That 
he was getting up a company, and would obtain a charter from the 
Vermont Legislature ana was going to transfer the boat, when done, 
to such chartered company, if chartered, and in the meantime those 
who were going to obtain the charter would furnish him with funds. 
But at that time no company was actually in existence. Under this 
understanding, Collyer went on with the boat, Chapman, from time to 
time, giving Collyer money to pay for her as she advanced in construc- 
tion in installments according to the written contract. Collyer, after 
some time, was informed that a company had been formed at Burling- 
ton, Vermont, who had drawn up articles of association which looked 
to the obtaining an act of incorporation. 

That this company was advancing Chapman money to pay for 
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building the boat ; that they were going to take stock in the company 
and take scrip to the extent of the money so advanced, and Chapman 
was to transfer the boat to the company, when incorporated, upon 
paying for her erection. 

Subsequently an act of incorporation was obtained from the Yer 
mont Legislature, bat it was never adopted by the subscribers and 
there was never any organization under it. In the printed articles of 
association, it was provided that the company should have an exis- 
tence when incorporated. It would seem that when it was determined 
not to adopt said charter, there was some indefinite idea formed of 
becoming a joint stock company, but there had never been but one 
meeting of the persons who proposed to become incorporated as afore- 
said, until about February, 1852, when they held their last regular 
meeting. 

There was never any regular organization so as to make those per* 
sons a stock company, that is, a copartnership firm, so that any indi- 
vidual member was liable for all debts it might contract. It is true 
that for many purposes they seem to have considered themselves a 
joint stock company, and the different members advanced to Chap- 
man about the amount of money which it was stated in the complaint 
herein was paid for building the boat, and Chapman used the same 
to nay for building her, and both Collyer and Chapman remarked to 
different persons that they were building the boat for the company. 
At the first meeting of the subscribers to the articles, they appointed 
A. H. Griswold president, and a portion of the money received by 
defendant Collyer for building the boat afterwards was paid by Gris- 
wold directly to Collyer. 

As early as May, 1851, as Chapman was a man of small means, 
Collyer, thinking it would be safe for him to get some of the leading 
men of wealth who were getting up this company, in building this 
boat, to guarantee the carrying out the contract on the part of Chap- 
man, and Collyer drew up such a guarantee for A. H. Griswold, the 
president, to sign on behalf of the company. This guarantee was 
presented to Gnswold to sign, annexed to the contract ; he refused to 
sign it, and when frequently urged to sign it always refused and the 
association also refused. Collyer agreed, as the boat progressed, ver- 
bally, to take $7,000 of stock in said company, provided it should be 
organized and he be paid for building her by Chapman, and if the 
boat should become the property of said company. 

They elected Collyer a director, but he appears never to have recog- 
nized his election. The boat, under the instructions of Chapman, be- 
fore the company was formed, was commenced longer than at first 
proposed as the contract itself contemplated, and waB built accord- 
ingly. 

when Collyer was nearly done his ijart of the job, Griswold, the 
president, who had now in his possession all the funds advanced by 
persons proposing to form a company, refused to advance for Chapman 
any more than the original price named for a boat of the first named 
dimensions ; he said she had not been built for the company, and that 
the company had not authorized Chapman to have her built at any 
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larger expense or of a larger size. Chapman, having no funds of his 
own at command, could not pay Oollyer. Oollyer then at onee gave 
to Chapman the shipwright's bill of sale and shipcarpenter's certifi- 
cate, and had her enrolled in Chapman's name, whom alone he had 
known as owner, and took back from Chapman a mortgage to secure 
him for the balance due for building her, which was $18,663.10. This 
was immediately done, but not before Oollyer notified Griswold he 
would do so unless paid. She was enrolled in name of Chapman and 
■aid mortgage simultaneously taken back and duly recorded at the 
office of Collector at Plattsburgh, and copy duly filed with town Clerk 
at Whitehall, and Collyer retained, as mortgagor, the possession 
which, until then, he had kept as builder. 

The company insisted that Collyer had agreed to take $7000 stock 
and that this amount would pay him all that was due him, whereas 
Collyer claimed there was this amount of $7000 due and enough for 
extra size of boat to make his claim $18,663.10. Griswold and Austin 
then forciblyput on board some men to keep possession ; this was the 
8th April. There was then a struggle for the possession, in which the 
defendants, Oollyer and Chapman, succeeded. On the 29th April, in 
the evening, the sheriff of Washington County came on board witn a 
process of replevin (proceedings under § § 206, 207 of the code) in a 
suit commenced in the Supreme Court by Alfred H. Griswold, as 
president of the Champlain Steamboat Company, plaintiff, against 
Thomas Collyer and Thomas D. Chapman, defendants. The sheriff 
took possession of the boat under said process, and instead of waiting 
the three days, given by the code to the defendants to bond her, was 
about proceeding, the same evening, to deliver her over to the plain- 
tiff Griswold. This fact got noised about the village of Whitehall and 
some two hundred and fifty persons collected about her spontaneously 
to prevent such transfer, if possible, including a large number of the 
quasi stockholders or persons who had advanced funds to Chapman 
to build the boat 

The sheriff, after taking advice, determined he could not deliver the 
boat to Griswold before the end of said three days, and on the third 
day, Monday, the 3d May, Collyer bonded her. Defendant Cocks 
was one of the sureties and proved himself the owner of unencum- 
bered real estate, worth $400,000, and much other personal property, 
and the boat was duly delivered to the defendant by the sheriff. This 
replevin suit, to which both defendants appeared, was pending at the 
time the motion was made. After the boat was bonded, defendant 
Cocks, one of the sureties, purchased the boat of Chapman for $40,000 
subject to said consideration money mortgage of $13,668.10 as part of 
the purchase money, Cocks paid balance beyond the $13,663.10 in his 
notes at three, six, nine and twelve months, with interest Chapman 
immediately assigned these notes to Collyer as security for those per- 
sons who had advanced funds for building said boat (the quasi stock- 
holders). 

The argument of the motion^ on the part of the plaintiff, was opened 
by Judge <WJ#cw, who maintained : 
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1st. That the association called The Ohamplain Steamboat Compa- 
ny, was duly organized and the defendants, Collyer and Chapman, 
were members of it. 

2d. That that association had employed Collyer to build that steam- 
boat for them for a certain price. That it had been built openly and 
avowedly for the association by Collyer, who had been paid and offer- 
ed to be paid by the association for all the amount of its construction. 
That, in addition to that amount, the association had expended some 
$40,000 in furniture and fitting for the boat. That, therefore, the 
boat and its appurtenances were the property of the association. 

3d. That the transfer by Collyer to Chapman was a fraud upon the 
rights of the other stockholders, and worked a dissolution. That 
Chapman had acted as the open and authorized agent of the associa- 
tion, and could not be permitted to take a title in exclusion of his as- 
sociates. 

4th. That the defendant, Cocks, did not pay anything more than 
mere promissory notes for the steamboat when he bought her, and that 
he parted with no money, and, therefore, he could not be termed a 
purchaser for a valuable consideration. That he took with notice of 
the equitable rights of the association, and, therefore was not a bona 
fide purchaser, and acquired no title. 

5th. The defendant, Collyer, being a director, and the defendant, 
Chapman, being agent for the stockholders, were quasi trustees, and 
the defendants, Collyer and Chapman, were guilty of a breach of 
trust in conveying to Cocks, who, having notice of the trust, stood 
precisely in their shoes, and was answerable in equity for die trust 
property of which he became thus possessed. 

6th. The objects of the association having thus failed, the plaintiff 
had a right to a dissolution and to an injunction and receiver. 

D. McMahori) Jr., for the defendant, Cocks, in reply, after canvass- 
ing the case, as made by the moving affidavits, and as answered by 
the defendants, maintained — 

First The plaintiff, in his papers, had presented no case calling for 
the interference of the Court as against Cocks, because 

1st. Cocks was not shown to be a member of this alleged stock 
company, and, therefore, cannot be charged as a co-partner or co- 
owner. 

2d. The complaint was, therefore, improperly founded as to him. 

3d. No charge of fraud was alleged against Cocks, or combination, 

the allegation merely being that a pretended sale had been made to 

'him witn notice, and that no payment had been made by him therefor. 

4th. There was no allegation that Cocks was insolvent or unable to 
respond to the judgment of this Court in the premises. 

5th. Moreover the complaint did not claim relief in this, that the 
said sale be set aside as a fraud upon the stockholders. 

Second. The only pretence or foundation for the complaint and in- 
junction against Cocks, was 

1st That a pretended sale had been made of Chapman's interest to 
him on 3d of May, 1852. That Cocks claimed some interest under 
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that pretended sale. That Clocks paid nothing for the sale, and that, 
at the time of the sale, he knew the boat was not the property of 
Chapman, but belonged to the association, and was acquainted with 
the facts thereto. 

All these allegations are on information and belief, and do not 
charge the facts upon knowledge, and are, therefore, insufficient. 

2d. The entire equity of the bill is denied in this, viz. : 

Cocks was shown to be a very wealthy and reputable man ; a per- 
son owning steamboats — engaged in steamboat lines. Was entirely 
unacquainted with the stock company, and buys of a person, in whom 
the leKal and possessory title is, for the time being, vested, takes a 
bill of sale regularly, has it registered, and pays and assumes a lia- 
bility of $40,000. 

No secrecy was had about it. The terms of credit are the usual 
terms, and the price paid was as much as the property is worth. 

3d. The property was not to be taken out of the reach of this Court 
or the Courts of Vermont Is put on the line as an independent line 
at low rates of fare, and is of great service and benefit to the public. 

4th. The Court will not assume the arbitrary form of interfering 
with a man's property in this way without the defendant is irresponr 
sible or unable to respond to the judgment qf the Court. 

5th: No prejudice can be worked to the plaintiff because the presi- 
dent of this company commenced a suit in the nature of replevin to 
get this same property, and it had been bonded in $120,000. 

If the association had a title then they must succeed in this reple- 
vin suit, and that preserves the rights of the plaintiff as an alleged 
shareholder. 

To authorize an injunction there should not only be a clear violation 
of the plaintiff's rights, but the rights themselves should be certain 
and capable of being clearly ascertained. Olmstead v. Zoomis, 6 
Barbour, C. R, p. 152. 

When a party has a sufficient remedy in an action for trespass, and 
it does not appear that the injury is irreparable, an injunction ought 
not to be granted. Livingston v. Hudson R. Co., 3 Code Eep., 143. 

If the facts on which the complainant's equity rested were positive- 
ly denied, the injunction must be dissolved. Oibson v. Tilton, 1 
Bland, p. 355 ; Ward v. Van BolTdin, 1 Paige, 100 ; 6 Paige, 275. 

6th. Moreover the only way this question of Cocks' title can * be 
tried, is by the replevin suit to test that title. It cannot be tried on 
affidavits. 

7th. Again, enjoining this steamboat will make a great public in* 
convenience — will stop travel at low rates of fares. 

Third. This stock association was never organized ; it was prospec- 
tive in its nature, as will be seen by the articles of association. This 
organization, imperfect and incomplete as it is, never took place until 
February, 1852, which was many months after the boat was put under 
construction, and when it was nearly constructed as to the hull. 

The company never contracted with Colly er for it The contract to 
build was made with Collyer by Chapman alone, and after the boat 
was built, and when Collyer was desirous that responsible parties 



lit THE NBW-YOBK LEGAL OBSERVE!, 

N. T. Supreme Court — Austin agt. Chapman and otken. 

should take the boat and give back a mortgage for the amount due, 
the unorganized associates refused to accept the title or to assume the 
contract with Collyer by Chapman, and therefore Collyer gave them 
notice that he would convey to Chapman. The whole affidavits show 
that the advances made from time to time, by the different subscri- 
bers, were made for the purposes of creating an independent line- 
not as a co-partnership. or association, but were made individually. 

But of all these facts Cocks had no notice. They assumed no lia- 
bility /and no suit could have been' sustained against them by Collyer 
for the construction of his boat. 3 Edward's Chancery Reports. 

Fourth. The motion, therefore, should be denied. 

On the question of receivership, the counsel referred to, and com- 
mented at length, on the case of JMmham & Dimon v. Jarvis, 8 Bar- 
bour, Sup. Ct. Bepts., p. 88, and maintained that it was out of the 
question to think of running this boat through the vehicle of a 
receiver. 

On the question of title, through the registry, Mr. McMahon re- 
ferred to and commented upon the act of congress of 1850, chap. 27, 
§ 1, 9 vol. Statutes at large, p. 440. 

Samud Stevens, on same side, in addition to the points maintained 
by his associate, argued — 

First That Cocks was a bona fide holder for a valuable consider- 
ation, because 

1st. He had paid $40,000 for the boat in his promissory notes, 
which notes had been, by an express trust deed, made over for the 
benefit of the stockholders, ana they were entitled to recover that 
amount of him. 

2d. Cocks had no legal or equitable notice of the equitable rights of 
the plaintiff and his associate stockholders. The only notice he had 
was that a replevin suit had been commenced by Griswold, as the 
president, to try the title of the steamboat, and, under that proceed- 
ing, the boat had been redelivered to the defendants in that suit, viz. : 
Collyer and Chapman, who thereby became recaptors on pledges, and 
they conveying after such recaption to Cocks was so far from being a 
notice which should put them on inquiring as to the equitable position 
of any one towards the boat, tended rather to confirm any title which 
the recaptors should give him. 

3d. That the articles of association showed that it had never been 
fully organized, but pointed to some period of time when, upon the hap- 
pening of certain events, that the stockholders should become com- 
pleted organized for the purpose of taking a title. 

4th. That under the present organization there was no liability ac- 
cruing against any of the associates for the construction of the boat, 
and there was no person privy with Collyer in the construction of the 
boat but Chapman, and Collyer acted properly in conveying to 
Chapman after the refusal of Griswold, the president, to act in the 
matter. 

K H. JRosscrans closed the argument for the plaintiff and com- 
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batted the various positions of the defendants' counsel at great length, 
and, by various illustrations maintained that the actual title in the 
boat was in the plaintiff and his associate stockholders, who alone had 
the right to the possession thereof, and the sale by Chapman to Cocks 
was a breach of trust and the association^ could reach the trust pro- 
perty. 

After advisement the Court delivered the following opinion : 

Willard, P. J. — The grounds on which the plaintiff asks the Court 
to put the steamer B. W. Sherman, pending the action, into the hands 
of a receiver and to enjoin the defendants from running her, is that the 
boat is the property of an organized association of which the plaintiff 
is a member ; that the defendants, under cover of being joint owners 
with the plaintiff and others, are unlawfully in possession of the boat 
and claim to exercise an exclusive control over her. 

The ultimate relief prayed for is a dissolution of the association — 
the sale of the boat and an account and distribution of the proceeds. 

First Assuming the facts to be as they are stated in the complaint, 
the association formed for the building of the boat was a partnership. 
It was never incorporated, although it was intended, in the beginning, 
that a charter should be obtained. As a mere partnership the sale by 
Collyer to Chapman and by the latter to Cocks, worked a dissolution 
of the company. 3 Kent Com., 59 ; Coly. on Part. 59, Such would 
be the case as among the members of the concern whatever might be 
its effects as regards the public to whom no notice of the dissolution 
was given. While the partnership remained, the partners are clearly 
joint-tenants in the stock and effects. 

By the dissolution, the joint-tenancy is severed, and the partners be- 
come tenants in common of the partnership property. If it be as- 
sumed that Chapman could convey no more to Cocks than the shares 
which he himself owned at the time, still Cocks, by the purchase, 
became a part-owner of the boat, and, of course, a tenant in common 
with the other owners ; as such part-owner he was as much entitled 
to the possession of the boat as the plaintiff or any other part-owner. 
His running the boat on the lake, as a passenger and freight boat, is 
not a conversion of her. He may, indeed, be liable to account to his 
companions for their share of the profits, and he may be responsible 
to them for any deterioration of the boat, occasioned by improper or 
negligent use of her. An injunction cannot be granted against nim with- 
out an allegation in the complaint that he is insolvent, or that there is 
great danger that the boat will be lost to the other owners, or that they 
will thereby sustain great and irreparable injury. There is no such 
averment in the complaint. The plaintiff cannot entitle himself to 
an injunction by matters stated in the affidavits when there is no alle- 
gation in the pleading upon which such matter is based. If the 
affidavit made out a case of danger, it would not be sufficient to enti- 
tle the plaintiff to an injunction without an amendment of the com- 
plaint, averring the requisite facts to constitute danger. But these 
affidavits are met by affidavits on the other side, which clearly show 
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the undoubted responsibility of Cocks, and thus dispel every appre- 
hension of danger of loss to the other part-owners. 

The reasons for withholding an injunction are equally cogent against 
putting the boat into the hands of a receiver: Upon the case made 
by the plaintiff we think there is no just ground either for a receiver 
or an injunction. 

Second. The leading facts relied on by the plaintiff are controverted 
by the defendants. 

It is denied that the plaintiff is even a part-owner of the boat. The 
existence of any association creating a partnership between the part- 
ties is also strenuously denied ; of course, it is denied that the ooat 
was built by the association or was ever in their lawful possession for 
a moment ; on the contrary, it is affirmed that she was built by Coll- 
yer under a contract in writing entered into by him with Chapman. 

Apparently Collyer had no remedy but against Chapman, and his 
lien as builder. Mr. Griswold, as president of the association, refused 
to guarantee the contract or make himself personally liable, and it is by 
no means certain that any such association was ever formed as would 
make the members liable as partners. It is not necessary to decide that 
question now, and it probably cannot be decided upon affidavit. Chap- 
man doubtless received funds from the subscribers to the intended 
association and paid them unto Collyer. He is therefore liable to 
the persons, whose money he has received, to account for it. But 
upon the case made by the defendants' affidavits, the legal title to the 
boat is now in Cocks. That title is derived from the builder and the 
person for whom the boat was built, and he has all the documentary 
evidence of title which the act of congress requires. 

Apparently the plaintiff has no legal title to the boat. He may 
have made advances which have helped to construct the boat, though 
this fact does not very clearly appear. He may be the owner of stock 
in an association intended to be formed, but which has never been 
organized, or which has been dissolved. If it be so there will be some 
remedy found to reimburse him his advances when it is known to 
whom they have been made. 

It is premature to anticipate the final judgment of the Court in the 
whole case ; we have now to deal only with the motion for an injunction 
and receiver. 

Third. Another view of this subject may be taken growing out of 
the action in the nature of a replevin. On the part of the plaintiff it 
is alleged that the boat was built by and for the association of which 
Mr. Griswold was president, and that the boat belonged to that associ- 
ation. The plaintiff was a member of that association. Mr. Gris- 
wold, as such president, in April last, commenced an action under the 
code against Collyer and Chapman for the boat in question, alleging, 
in his affidavit, that he was entitled to the possession of her, and swear- 
ing to her value at 6ixty thousand dollars. Under that action the boat 
was taken out of the hands of Chapman and Collyer by the sheriff, 
but was redelivered to them before they sold to Cocks under the pro- 
visions of the code on their giving an undertaking executed by two 
sureties in the sum of $120,000 for the ^delivery^of the boat to the 
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plaintiff, Mr. Gri6wold, if such delivery should be adjudged, and for 
the payment to him of such sum as might for any cause be recovered 
against the defendants ( Code, s. 211). 

If Mr. Griswold should recover in the suit for the delivery of the 
boat, and the boat not be delivered to him, his remedy on the under* 
taking would entitle him to recover the full value of the boat and all 
damages to the amount of $120,000. This sum was double the value 
of the boat as sworn to by Mr. Griswold, and the sum is amply secured 
by two responsible sureties. The payment of these damages would 
operate as a change of the title oi the boat. In the meantime the 
undertaking stands in the place of the money and works the same con- 
sequences. 

Under this hypothesis we cannot fail to see that Mr. Griswold loses 
nothing by leaving the boat where it is. Nor does Mr. Austin lose 
anything, for, upon this theory, he, as a member of the association of 
which Mr. Griswold is president, will be entitled to be reimbursed for 
his share of the boat out of the money collected on the undertaking. 
He is, in short, through Mr. Griswold, a party to that action. 

But suppose there was no association, and that the individuals who 
advanced money to build the boat are merely tenants in common ; Mr. 
Griswold must, in that case, fail in his replevin suit. The parties will 
all stand upon their respective rights independent of the association. 
Their rights, if they cannot be adjusted in this action, will neither be 
lost or impaired, and the parties will resort to such other remedy as 
they may be advised. In denying a motion for an injunction and re- 
ceiver, we wish, as far as practicable, to preserve the rights of all who 
are interested in this controversy. It will be for the benefit of all that 
there should no longer be a scramble for the possession of the boat, 
and that accurate accounts should be kept of her receipts and disburse- 
mete pending the litigation, and that the defendants snould not sell or 
mortgage her without leave of the Court. 

We accordingly order that the motion for injunction and receiver be 
denied with ten dollars costs ; that the plaintiff be restrained from 
interfering with the boat pending this action ; that the defendants file 
monthly accounts of receipts and disbursements in the office of the 
Clerk of Washington County, duly verified, and be forbidden from 
mortgaging or selling the boat without leave of the Court, and that 
either party have leave to apply for a modification of this order. 
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Before ALLEN, PRATT and HUBBARD, Justices. 

John Strykhb v» Louisa Lynch and others. 

sdcubbeb to complaint. — partition. — legal estate outstanding. — 
cause of action under code. 



Tfce plaintiff in partition must be in actual or constructive possession of his undivided 

share. 
When, therefore, the complaint shows that the legal title is in a third person, as trustee, 

the defect is fatal to the suit 
It is not a sufficient cause of action, under the 118th section of the code, to allege that a 

defendant claims an interest in the controversy adverse to the plaintiff and is, therefore, 

a proper partv. 
The nature of the claim must be stated, otherwise there would be no method of ascer- 
taining whether it could be joined with the main subject of litigation under § 167 ; 

and, at all events, the defendants are entitled to know what the complaint is against 

them. 
The rule that adverse titles are not to be tried in partition, is not changed by the code. 



Demurer to a complaint for the partition of certain lands situated at 
Borne, in the County of Oneida. 

The plaintiff alleged in his complaint, that he was the owner in fee 
simple absolute of one undivided tenth-part of the premises ; that the 
remaining nine-tenths were owned in fee simple absolute by the 
defendants, Louisa Lynch, who was entitled to five-tenths, D. L. 
Lawrence, J. Pringle and wife, and N. Luquer and wife, who owned 
the other four-tenths. 

He then averred that the defendant, Frederick De Peyster, became 
vested with the legal title in fee of the whole premises as surviving 
trustee, with Jane Lynch, who had recently died ; that said De Pey- 
ster had not parted with such legal title by any conveyance or act, 
and had not been discharged of the trust. He then alleged that Mary 
H. Bolton and five other defendants claimed some right, interest, 
estate or title in the lands in question, or to some part thereof, but that 
their claim was illegal, inequitable, and void, yet they claim an 
interest adverse to the plaintiff and to the other defendants, and are, 
therefore, necessary parties to a complete determination of the ques- 
tions involved in the action, and he prayed that Mary H. Bolton and 
the five others be adjudged to have no title or estate in the land, and 
be for ever barred from claiming the same, and for a partition among 
the owners. 

To this complaint the defendant Bolton and others demurred, and 
assigned the following causes of demurrer. 

1. The complaint states no cause of action against them, but, on the 
contrary, expressly states there is no cause of action against them. 

8. The oomplaiiit does not state the plaintiff is in possession of any 
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part of the land, but, on the contrary, it appears that the legal title is 
in Frederick De Peyster. 

3. This is a proceeding against these defendants to determine claims 
to real estate, and none of the requisites to such a proceeding have 
been complied with. 

4. There is a misjoinder of causes of action in this. A suit in par- 
tition has been improperly united with a proceeding to determine 
claims to real estate. 

W. Watson in support of the demurrer. 

C. Comstock, for the plaintiff, cited Code, § 118; Fr. R., 358; 4 
John Ch. R., 276 ; 2 R. S., 318 ; 3 Paige, 245. 

Pratt, J. — The complaint is bad in several particulars. In the first 

}>lace it does not set forth facts sufficient to constitute a cause of action; 
t alleges, generally, that the plaintiff and several of the defendants 
are seized in fee of the premises as tenants in common, but it also 
shows that the legal title has been conveyed to one Frederick De Pey- 
ster, as trustee, and it nowhere appears, by the complaint, that he has 
ever been divested of such title. Now the pleader has not only failed 
to shew, by the complaint, how the title has been transferred from De 
Peyster to the plaintiff and his co-tenants, but he has negatived there- 
in almost every method by which the title could be thus transferred. 
It alleges that the said De Peyster has not parted with said legal title 
by any conveyance or other act, and has not yet become discharged of 
the trust by any accounting or decree, nor has he discharged such 
estate of all liens and claims which may be preferred by him on ac- 
count of such trust. 

It is true, the complaint contains an allegation that no legal or 
equitable title remains in the trustee, yet I apprehend that after shew- 
ing, by facts, a title in him, it is not sufficient to say that the title is 
not in him, but the pleader should state the facts by which the title 
has been divested and transferred to another. 

In the second place, independent of this point, the complaint does 
not state facts sufficient to constitute a cause of action against the de- 
fendants who have demurred in this cause. Although there may be 
facts sufficient to constitute a cause of action against a portion of the 
defendants, yet if there are others against whom no sufficient cause of 
action is shewn, they may demurr ; such was formerly the rule in 
chancery and the same rule obtained under the provisions of the code. 
This objection cannot be taken under the 4th subdivision of § 144, 
which allows a party to demurr for a defect of parties. That refers to 
a deficiency and not an excess of parties, being, in this respect, also 
the same as the old rule in chancery. 

But if persons are made parties defendants, against whom no cause 
of action is shewn by the complaint, they may demurr. 

In this case the allegations in the complaint do not shew in what 
manner these defendants, who have demurred, have any interest in 
the subject matter of the litigation: The allegation is simply that they 
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claim some interest in the premises, which claim is illegal and void. 
Now, although § 118 of the code provides that any person may be 
made a defendant who has or claims an interest in the controversy, 
adverse to the plaintiff, yet I apprehend something more is necessary 
to be stated in the complaint than merely that they claim such interest, 
especially if the claim is controverted. The nature of the claim should 
be stated, otherwise there would be no method of ascertaining wheth- 
er it could be joined with the main subject of litigation under the pro- 
visions of § 167. 

Again, under the former practice, the Court of Chancery, in a suit 
for partition, would not litigate an adverse legal claim. If the legal 
title was denied, or was not clearly established, or depended upon 
doubtful facts or questions of law, the Court would dismiss the bill, 1 
J. Ch.,111 ; 4 Bart)., 493. I know of no reason why the same rules do 
not now prevail ; § 167 restricts rather than enlarges the right to join 
different causes of action. 

Again, if the defendants claim a legal right, they are entitled to 
have it tried by a jury, but this action for partition, under the provi- 
sions of the code, ib triable by the Court, if they are in possession, the 
true method of trying titleB is by an action to recover the possession. 
If they are not in possession, 1 know of no method except by pro- 
ceedings under,the statute for the determination of claims to real estate, 
which, under the code, may now be done by action. At all events, 
the defendants are entitled to know what the complaint is against them 
before they should be compelled to answer. If they hold or claim 
wider color of a title, which, for any reason, is invalid, the facts should 
be stated in order that the Court might see whether it is such a sub- 
ject of litigation as is proper to be joined with a claim for partition, 
and, also, thus the defendants may either deny or avoid the tacts thus 
alleged. 

Judgment for defendants on demurrer, with leave, Ac. 
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PEAOnOE OASES. 

&. 8. Superior Court 

(October General Term, 1859.) 

Before Chief Justice OAKLET and DUER and CAMPBELL Justices. 

£. and R. Bioh agt. J. Huasosr, Impleaded with Ltogh. 
(30th October, 1852.) 
suras oomkbkoed before the code.— oostb.— rBEEQULABrrr of 

JUDGMENT. 

Baits commenced before the code are excepted from the repeal of all former statutes in 
relation to costs. 

In such suits the right to costs, and the amount to be recovered, depend upon the statu- 
tory provisions in force when the code was enacted — except in relation to those subse- 
quent proceedings to which the code may apply. 

A proceeding in a suit means an act necessary to be done to attain a given end, and the 
definition neither includes the right to recover costs nor the amount to be recovered. 

The plaintiff, in an action commenced before the code, having obtained a verdict for $50 
only, held that the defendant* under the R. S., was entitled to recover costs. 

Held, also, that no judgment for the defendant for his costs, having been entered by the 
direction of the Judge who tried the cause, or by the Court* the judgment entered was 
irregular. 

For this and other irregularities, judgment set aside with costs of motion. 

This was an action of assumpsit, commenced before the code, 
against the defendants as partners. It was transferred from the Su- 
preme Court, and since the transfer two new trials had been granted, 
and upon the third trial the plaintiff obtained a verdict for $50, for 
which sum, with six cents costs, judgment in his favor was then 
entered. Under the code a plaintiff who, in an action for the recovery 
of money, obtained judgment for $50 is entitled to full costs, but in a 
case governed by the provisions of the K. S., unless the plaintiff recov- 
ers more than $50, the defendant is entitled to costs. The attorney for 
the defendant, believing that his client was entitled to a judgment for 
costs, procured the bill which he claimed to be taxed by a Judge, and 
deducting from its amount as taxed, the $50 for which the jury had 
rendered a verdict for the plaintiff, without any direction or order of 
the Court, or of a Judge, entered a judgment for the balance in favor 
of the defendant. No notice of any of these proceedings was given 




plaintiff's attorney obtained an order staying his proceedings, and re* 
quiring him to show cause why the judgment he had entered should 
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not be set aside and the Clerk be directed to adjust the costs in favor 
of the plaintiff. 

^ The motion was first heard by the Chief Justice at Chambers! and 
his decision was now brought before the general term. 

A. Wright for plaintiff! 

2T. Swndford for defendant 

By the Court. — Dukb, J. — As there can be no vested right in the 
costs during the pendency of a suit, both the right to recover them and 
the amount to be recovered must depend upon the legal provisions, 
which are in force when a judgment is obtained. It is for this reason 
that it has been frequently decided that a change of statutory provi- 
sions in relation to costs is just as applicable to existing as to future 
suits, and' pari ratione the same construction must be given to a 
repeal. 

The 303d section of the code declares that " all statutes establishing 
or regulating the costs or fees of attorneys in civil actions, are repeal- 
ed," and unless the operation of these words is restricted by other 
S revisions in the code, or by subsequent legislation, the repeal must 
oubtless be construed to embrace existing suits so as to deprive each 
I arty of any right to costs therein, in any event, as against the other, 
t is hardly possible, however, to believe that such was the intent of 
the authors of the code and of the legislature, and we are satisfied 
that an exception in favor of suits then pending and undetermined, 
which it must have occurred to them was reasonable and just, is cre- 
ated by section eight in the introductory part of the code. That sec- 
tion declares that the second part of the act, which includes section 
303, " relates to civil actions commenced in the Courts of this State 
after the 1st day of July, 1848, except when otherwise provided there- 
in" plainly meaning except such provisions as are declared in terms 
to relate to suits previously commenced. This general declaration of 
the intent of the legislature, controls and directs the interpretation of 
every section and sentence in thesecond part of the code ; and we see 
no reason for doubting that it is just as applicable to a simple repeal 
by which existing suits would otherwise be aftected, as to new and 
positive enactments. Section 303 must therefore receive the same 
construction as if the words " except in relation to suits commenced 
on or before the 1st day of July, 1848," had immediately followed the 
words " are repealed." 

It was insisted, however, by the learned counsel for the plaintiff, that 
although this suit may be saved from the sweeping repeal in § 303, 
still the costs which are recoverable are not regulated by the statutory 
provisions which were in force on the 1st of July, 1848, but that there 
as another section in the code which is applicable to this case, and, by 
a reference to which, the questions, which party is entitled to costs and 
the amount of those costs, must alone be determined. 
t The section upon which the counsel relied, which is § 459, by which 
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the provisions of the code are made applicable to future proceedings 
in suits previously commenced in the following cases : 

1. Where there has been no pleading, to the pleadings, and all sub- 
sequent proceedings. 

2. Where there is an issue of law or of fact, or any other question of 
fact to be tried, to the trial and all subsequent proceedings. 

3. After a judgment or order, to the proceedings to enforce, vacate,' 
modify or reverse it, including the costs of an appeal. 

It is to the second class of these cases that this suit belongs, and the 
argument of the counsel was that the entry of judgment and the ad- 
justment or taxation of costs are proceedings in the cause which 
necessarily involve the questions of the right to costs, and their amount, 
and that, as these proceedings are governed by the code, it is only by 
its provisions that the questions which they involve can be determined ; 
ana, upon this ground, he contended that the right of the plaintiff to 
recover the costs, which the code gives, is exactly the same as if the suit 
had not been commenced at all until the code was enacted. 

It is evident that the argument of the counsel proceeded entirely upon 
the force which he attributed to the term " proceeding," and it would 
be unanswerable could we assent to the interpretation that he wished 
us to adopt ; but we cannot assent to it. The word " proceeding," both 
in its popular use and in its technical application, has a definite mean- 
ing, wnich we cannot alter or enlarge. It means, in all cases, the per- 
formance of an act, and is wholly distinct from any consideration of 
an abstract right. A proceeding in a civil action is an act necessary 
to be done in order to attain a given end. It is a prescribed mode of 
action for carrying into effect a legal right, and so far from involving 
any consideration or determination of the right, presupposes its exis- 
tence : the proceeding follows the right. The rules by which proceed- 
ings are governed, are rules of procedure, those by which rights are 
established and defined, rules of law. It is the law which gives a right 
to costs and fixes their amount It is procedure which declares when and 
by whom the costs, to which a party has a previous title, shall be ad- 
justed or taxed, and when and by whose direction a judgment in his 
favor shall be entered. 

The sense of the legislature that the word " proceeding" does not 
ex vi termini include costs, is clearly shown by the addition in the 
third subdivision of the section, of the words " including the costs of 
an appeal ;" the addition was made because it was believed to be ne- 
cessary — because without it the costs of an appeal would not have been 
covered. There would have been a similar addition in relation to the 
costs of the suit, in the second subdivision, had that subdivision been 
intended to include, them ; the omission proves that they were meant 
to be excluded ;, Expresrio unvus exclusio alteriw: 

We are, therefore, clearly of opinion that the right of the defendants 
to costs is not at all affected by the provisions of the code, but depends 
entirely upon the statutory provisions that were in force when the code 
was adopted. When the jury rendered their verdict for the plaintiff 
for $50 only, the counsel for the defendants might have moved for an 
entry of judgment in his favor, and had the application then been 
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made, we doubt not that the necessary direction would have been given, 
bnt no such direction was then given, or has since been obtained ; there 
is no order of the Court, or of a Judge, upon whidh the judgment as 
entered was founded. It is true that the Clerk, when the verdict was 
rendered, in the exercise of the power given to him bv § 249 of the 
code, as amended in April, 1852, might have entered judgment in 
favor of the defendant for his costs, but it does not appear that any 
such entry was then, or has since been made. Hence the proceedings 
of the defendant's attorney in perfecting a judgment in the manner he 
has done, were plainly unathorized and irregular. They are so in our 
judgment, even if tested by the rules of practice that formerly prevail- 
ed (3 Wend., 308 ; 12 Id., 216,) ; they are a fortiori under the code, by 
the provisions of which it appears to be certain they ought to have 
been regulated. 

The motion to set aside the judgment as irregular is therefore granted 
with $10 costs, but we cannot direct an adjustment of the costs in favor of 
the plaintiff. For the reasons that have been given, he has no title to 
the costs which he claims, and whether he has Tost them by the defi- 
ciency of the proof, or a mistake of the jury, we have no power to 
relieve him. 

Upon a subsequent application made by the defendant at Chambers, 
the Clerk was directed to enter judgment in favor of the defendant 
for his costs, and the plaintiff's verdict for $50 and $20 cost?, which 
the defendant, upon former motions, had been ordered to pay, were di- 
rected to be offset. 

The decision was made by Boswobxh, J., and approved by the other 
Judges. 



Special Term, November, 1852. 
Before Chief Justice OAKLET. 

Bacon v. Rj&adino. 
(27th November, 1852.) 

APPEAL FROM AN OBDEE. — STAY OF PROCEEDINGS. 

Although no security is required upon an appeal from an order, yet such an appeal does 
not operate as a stay of proceedings — when a stay is desired, until the determination 
of the appeal, it must be obtained by a special order. 

In this case a motion for a new trial, upon the ground that the ver- 
dict was against evidence, had been denied at special term, and the 
defendant appealed from the order to the general term. After notice 
of the appeal had been given, the plaintiff entered judgment upon 
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the verdict, a stay of proceedings, which had been granted when the 
case was made, having ceased, by the terms of the order, upon the refu- 
sal of a new^ trial. The counsel for the defendant moved, at Chambers, 
to set aside the judgment as irregular. 

Oaklet, Ch. J. — I have consulted with my brethren and we are 
all of opinion that, although no security is requisite to be given upon 
an appeal from an order, according to our decision in AUen v. Johnson, 
(2 Sand. S. C. B., 629,) it is a mistake to suppose that because the ap- 
peal without security is valid, it can operate per- se as a stay of pro- 
ceedings ; nor is there a single word in our former decision to warrant 
such a c&nclusion. When a stay of proceedings, until the determina- 
tion of an appeal from an order, is desired, it must be obtained by a 
special order, and regularly, the application for that purpose ought to 
be made to the judge by whom tne original motion was decided. 

The 349th section of die code of 1851 specifies an order granting or 
refusing a new trial as one of those from which an appeal may be 
taken ; but we cannot apply to such an appeal a different rule from 
that which has invariably been followed in relation to every other class 
of orders which the section enumerates. It has certainly never been 
supposed that an appeal from an order dissolving an injunction, or dis- 
charging a defendant from arrest, propria vigors, revives the injunc- 
tion or continues the imprisonment ; but if such is not the effect of an 
appeal in these cases, I cannot say that in any other it suspends the 
execution of the order, or the performance of any act, which is its legal 
consequence. If it cannot restore a dissolved injunction, it cannot revive 
a stay of proceedings that ceased when the order was made. It fol- 
lows that the plaintiff, in entering his judgment, was entirely regular. 

It is true that the motion to set aside the judgment is, in a measure, 
countenanced by the case of Emerson v. Bwrnsy, 6 How. Prac. R 32, 
but the observations of the learned Judge in that case do not appear 
to be sustained by the authorities, and are plainly repugnant to the 
established practice in chancery in relation to appeals from interlocu- 
tory orders. 

The motion to set aside the judgment is denied, but without costs, 
and I think it reasonable to grant a stay of execution upon the judg- 
ment until the determination of the appeal. 
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Same Term. 

FOBBEBTEB V. WlLfiOH. 

{20th November, 1852.) 

JUDGHEST OF DISPOSSESSION. — TENANT BELIEVED UPON TEEMS. — LASDLOBD 
EESTEAINED FBOM EXECUTING- WASBANT. 

The Court will relieve a tenant* upon equitable terms, against whom a judgment of dis- 
possession, under the act authorizing summary proceedings to recover the possession of 
land, had been obtained by surprise. In such a case an injunction restraining the land- 
lord from executing a warrant of dispossession will be granted upon the payment into 
Court, by the tenant* of the rent claimed to be due. 

This case came before the Chief Justice, at Chambers, upon amotion 
to show cause why an injunction should not issue restraining the de- 
fendant from executing, as landlord, a warrant of dispossession against 
the plaintiff, as tenant, for the non-payment of a quarter's rent The 
ground of the application was, that the judgment upon which the 
warrant was grounded, had been obtained by surprise, and that the 

Jlaintiff had an equitable setoff to the demand for rent ; the plaintiff, 
owever, offered to pay into Court all the rent that was claimed to be 
due. 

The Chief Justice, after consultation with the other Judges, granted 
the injunction as prayed for, upon the condition of the immediate 
payment of the rent as claimed by the defendant. 

The ground of the decision was, that as the Magistrate, by the issu- 
ing of the warrant, was functus officio, the plaintiff, unless by the 
interposition of a Court of Equity, would be remediless. 

C. A. Bwlmg for plaintiff 
H. P. Fmendm for defendant 

Vide Capet v. Parker, 3 Sand. S. 0. R, 662 ; Moffat v. Smith, 1 
Barb. Sup. 0. R, 65. 
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Bogardue v. The Roeendale Manufacturing Co. 

Special Term, September, 1852. 

Bogabdub v. The Bosendale Manufactueino Co. 

(l±th September, 1852.) 

DXKUBBER TO BILL IN EQUITY—COSTS — BEMiTriTUB FROM OOUBT OF APPEAIA. 

On a demurrer to a bill in equity in the Supreme Court, that Court gave judgment for 
the plaintiff overruling the demurrer %oUk comU. This Court reversed that judgment 
The Court of Appeals reversed the judgment of this Court, and affirmed that of the 
Supreme Court at special term, " with 00618," The words " with costs 9 in the judgment 
of the Appellate Court; does not, in such a case, mean the costs of that Court, but of 
the Court oelow. A remittitur regularly filed in the Court below, will not be taken 
off after an order has been entered to execute the judgment of the Appellate Court, 
without a suggestion from such Court; that the remittitur does not conform to its judg- 
ment, or has Men irregularly issued. 

plie decision, in this case, was made on consultation with Chief Justice Oaklet, and 
Justices Dun and Campbell, and with their concurrence.] 

The defendant demurred to a bill in equity filed by the plaintiff in 
the Supreme Court. That Court at a special term overruled the demur- 
rer, and gave judgment for the plaintiff, with costs. An appeal was 
taken to the general term, and while pending, it was transferred to this 
Court. This Court reversed the judgment, with costs. The Court of 
Appeals reversed the judgment of this Court, and affirmed that of the 
Supreme Court at special term, with costs. The remittitur was filed 
in this Court, and an order entered that the judgment of the Appellate 
Court be made the judgment of this Court, and that the plaintiff have 
execution thereof. The plaintiff claimed that the judgment of the 
Appellate Court gave him the costs of that Court as well as of this 
Court The defendant apprehending that such a construction of it 
might be sustained, moves for an order vacating the order entered, on 
filing the remittitur, and that the remittitur be taken from the files of 
the Court, to enable him to move the Appellate Court to correct the 
remittitur. The affidavits, on which the motion is made, state, among 
other things, that one of the Judges of the Appellate Court informed de- 
fendant's attorney, that the judgment, as actually pronounced, only 
gave to the plaintiff the costs in the Supreme Court up to and of the 
judgment at special term. They also contained an abstract or state- 
ment prepared at the time of the decision, by the same Judge, of the 
judgment rendered. This statement declared in terms, that the judg- 
ment of this Court was reversed, and that of the Supreme Court at 
special term affirmed, "with costs of the Court below." 

ilT. E. Mount, Jr., for defendant. 

A.F. Smith, for plaintiff. 

BoewoHTH, J. — This was an equity suit It is the uniform practice 
of the Court of Appeals, as it was of the Court for the correction of 
errors, not to give costs of the Appellate Court on reverting the decree 
cf a subordinate Court in an equity suit. The remittitur shows that the 
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judgment of this Court was reversed, and that of the Supreme Court 
affirmed " with costs. 9 ' It is not stated expressly that it is affirmed 
" with costs of the Appellate Court." As effect can be given to the 
words, " with costs," without holding them to give, contrary to the 
settled practice of the Appellate Court, the costs of that Court, it 
will probably do justice to all parties, and not be an overstrained con- 
struction to hold them to mean such costs as are usually awarded, 
instead of such as are invariably denied in such cases. 

The judgment of the Supreme Court was one which, by its express 
terms, gave costs. Therefore, a simple affirmance of that judgment, 
though absolutely silent as to costs, would necessarily have given costs 
of the proceedings in the Supreme Court, prior to, and including the 
judgment rendered therein, and thus affirmed. The words "with costs," 
can have no meaning, as applicable to the costs given by that judgment. 

But by construing them to mean costs of the proceedings in the 
Court whose judgment was reversed, effect is given to the words, pre- 
cisely as if the remittitur had read " with costs of the Court below." 
Such costs are usually given in such a case. If the Superior Court 
had affirmed the judgment of the Supreme Court, the affirmance would 
have been with costs. The Appellate Court renders such a judgment 
as the subordinate Court should have done. 

I think it proper, therefore, to hold, in this case, that the feir mean- 
ing pf the words, " with costs" in the remittitur, is the same, as if the 
words had been " with costs of the Court below." The papers before 
me tend to show that such was the- judgment actually pronounced. 
Under this construction of the legal effect of the judgment of the 
Appellate Court, the motion must be denied, as there is nothing in the 
moving papers to indicate that the remittitur does n<5t accurately con- 
form to the actual judgment of the Court. 

It has been decided oy this Court) upon full consideration, that after 
a remittitur has been regularly filed, and an order entered to carry 
into effect the judgment of the Appellate Court, the order will not be 
^vacated and the remittitur taken from the files, without some suggea- 
' tion from the Appellate Court itself, that the remittitur does not con- 
form to its judgment, or has been irregularly issued. Selden v. Ver- 
melya et al, 3 Sand. S. C. R. 683. 

ftjttrt of dotrnnott iflltaa. 
Speoial Term, March Bth, 1853. 

Before Mr. Justice INGBAHA& 

Lboonte agt. Jebome. 

To a complaint for goods sold and delivered, the defendant, by his answer* denied the sale 
to himself and hie indebtedness to plaintiff and then set np that he was the agent of 
another, and that the sale was made nnder a special contract by a third person with his 
principal Held that the matter setting op snch contract was irreleramt and immate- 
rial and motion to strike same out granted Plaintiff's costs to abide the erent 

The complaint alleges that the plaintiff on,&c, at the city of New- 
York, and at the request of defendant, sold and delivered to defa* 



THE NEW-YORK LEGAL OBSERVER. lflTT 

Court of Common Pleas.— Lecoute agt Jerome. 

dant, divers goods, wares, and merchandize, an account of which 
contains several items, and the same amounted, in the aggregate, to 
$432.35, at the snms or prices, by said defendant agreed to be paid 
for same ; and that defendant refused to pay the said sum, &c. ; where- 
fore plaintiff demands judgment, <fec. 

The defendant by his answer, denies the sale to him, and his 
indebtedness to plaintiff in any sum whatever. 

The defendant also alleges that he is and, for the last two years, has 
been the general agent, in the city of New-York, of The Jerome 
Manufacturing Company ; a company doing business in said city and 
engaged in the sale of clocks therein. 

That) for a long time prior to the 10th day of December, 1852, the 
said Jerorne Mamfacturing Company were in the habit of pur chaf- 
ing from one Nicholas Muller dk Brothers, who, as the defendant is 
informed and believes, were then copartners in business, certain dock 
eases which are the hind of merchandise mentioned in said complaint. 
That some time during the month of November, 1852, as this defen- 
dant is informed and believes, the said plaintiff and the said Nicholas 
Mutter became copartners inthe business of making and setting said 
clock cases, under the firm name of A. Leconte & Co., and, as such 
copartners, proposed to sett to the said Jerome Manufacturing Com- 
pany the clock cases to be manufactured by them. 

That the defendant, who was known to said plaintiff and said Muller 
only as such agent, as aforesaid, did, as such agent, and not otherwise, 
agree to take and purchase, for said company, said clock cases to be 
manufactured by said plaintiff and satd Muller upon the condition 
that the cases so furnished by them should be first applied to the settle- 
ment and extinguishment of the then existing indebtedness of said 
Mutter dk Brother to the said Jerome Manufacturing Company, and 
which indebtedness was, at that time, in amount larger than the 
amount now claimed by plaintiff on his said complaint, to wit: in the 
sum of seven hundred dollars and upwards. That, upon such condi- 
tion, to^ which said plaintiff assented, the goods mentioned in said 
complaint were furnished to the said Jerome Manufacturing Compa- 
ny, and that there now remains unpaid of the existing indebtedness 
aforesaid, and owing to the said Jerome Manufacturing Company, 
upwards qf^ three hundred dollars. 

Application was now made to strike out that portion of the answer 
which is presented in italics, on the ground that the same are irrele- 
vant, redundant and immaterial. 

Ferris and Coudert for plaintifis. 

William P. Chambers for defendant. 

Ingraham, First J. — The motion to strike out must be granted. If 
the defendant was the purchaser he is liable. If not, and he was acting 
as the agent of another, then it is immaterial what the terms of sale 
were in a contract by a third person. 

It can be nothing but testimony from which the jury are to say 
whether the defendant purchased for himself or not. 
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Point* 

The portion objected to neither admits or denies the allegations in 
the complaint nor sets np new matter or a counter-claim constituting 
a defence. Motion granted ; plaintiff's costs to abide the event. 

POINTS. 
Criminal Law. 

^ VENUE. 

It was the duty of the prisoner to go into Derbyshire every Monday, and sail 
goods on account of his master, and receive the money there, and to return with 
it to his master in Nottingham on Saturday. The prisoner received money in 
Derbyshire, but did not return to Nottingham until two months after, when he 
was met there by his master, who asked him what he had done with the money. 
He said he was sorry for what he had done, and that he had spent it : — Held, 
that there was evidence for the jury of an embezzlement in Nottingham. (Reg* 
v. Murdoch, 16 Jur., part 1, p. 19; 2 Den. C. C. 298). Parke, B., rested his 
judgment upon the feet that the prisoner did not return to Nottingham and account 
there, as he ought to have done ; but Maule, J., differed from this ground of 
decision, and formed his opinion upon the fact of his meeting his master there, 
and when asked for the money, not paying it over. 

LARCENY. 

One of the prisoners was sent by a carman to the London Dock Company to 
receive two particular casks of sugar. Two other casks, the property of a third 
party, were by mistake delivered to him, and on the road both prisoners broke 
open the casks and subtracted a portion of the sugar. It was held that the sugar 
was properly described in the indictment as the property of the London Dock 
Company, who did not lose their special property in it as bailees by parting with 
the possession by mistake ; and that there was no distinction between carriers and 
other bailees with respect to the rule that a person lawfully receiving goods, and 
M breaking bulk" with a felonious intent, b guilty of larceny. (Reg. v. Vincent 
and West, 16 Jur., part 1, p. 457 ; 21 L. J., M. C, 109). 

Where the prisoner, professing to be able to pay the prosecutor some money, 
produced a receipt stamp, and mentioned the amount for which the prosecutor was 
to fill it up, and the prosecutor having so filled it up and signed it, the prisoner 
took it away without paying the money, intending to defraud the prosecutor, it 
was held that the prisoner could not be convicted of stealing from the prosecutor 
the stamped paper on which the receipt was written, as the latter never had any 
iroperty in the document, or independent possession of it (Reg. v. Smith, 16 
ur., part 1, p. 414; 21 L. J., M. C, 111) 

Mortgage deeds, which are subsisting securities for money, and therefore choses 
in action, are not properly described in the indictment as goods and chattels. 
(Reg. v. Powell, 16 Jur., part 1, p. Ill ; 2 Den. C. C. 403). 

The question, how far a finder of goods may commit larceny of them, so fully 
-considered in the case of Reg. v. Thurborn, was again discussed in the case of 
Reg. v. Preston, (16 Jur., part 1, p. 109 ; 2 Den. C. C, 853) and it was there 
decided that where a person, who finds a lost article, which is so marked as to 
enable him to know the true owner, appropriates it to his own use, and is indicted 
for larceny, the question for the jury is, whether, at the time that he took it into 
his possession with Buch knowledge or means of knowing the owner, he had the 
intention of appropriating it It was held to be improper to leave it to them, 
whether at the time he appropriated it he knew, or had the means of knowing 
the owner. 
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Thx General Mutual Insurance Company, Plaintiffs in Error, v. 
Ebenezeb B. Sherwood, Defendant in Error. 



OGLLD3ION OCCASIONED BY NEGLIGENCE OF MASTER OB MARINERS— DAMAGES. 



The underwriters are not liable to repay to the insured damages paid by him to the own- 
ers of another vessel and cargo, suffered in a collision, occasioned by the negligence of 
the master or mariners of the vessel insured. « 

In such a case, the loss is properly the existence of a lien on the vessel insured, and the 
cause of thai lot is the negligence of the servants of the assured. 

The rule " catua proxima non rtmota epectatur," in its proper application, relieves the 
underwriter from liability, since the collision itself not Deing the operative cause of 
the loss, but the negligence of the assured, the latter is the efficient and, in the sense of 
the law, the proximate cause. 

The.correct rule in such cases is, that where the loss is not proximately caused by 
the perils of the sea, but is directly referable to negligence or misconduct of the master 
or other agents of the assured not amounting to barratry, the underwriters are dis- 
charged. This is the principle prevailing on the continent of Europe and appears to 
be the law in England. It is sustained by many authorities in our own country. The 
rule adopted in the case of the Paragon, 7 14 Peters, 99,) explained. The case of Sail 
y. Washington Inn. Co., (2 Story,) decided by Judge Story, overruled. 



This was an action upon a policy of insurance, by which the plain- 
tiff in error insnred the defendant in error in the sum of $8,000, upon 
the brig "Emily," valued in the policy at $16,000. On the 19th of 
March, 1844, while covered by the policy, the " Emily," in the neigh- 
borhood of Sandy Hook, came in collision with the schooner "Vir- 
ginia," with such violence, that the schooner " Virginia" went down 
in a few minutes, and with her cargo was totally lost. The brig 
" Emily" was libelled in the District Court of the United States for 
the Southern District of New- York ; and a decree was made, condemn- 
ing the brig " Emily" for the loss of the schooner 4<r Virginia," on 
the ground that the collision occurred by the fault and negligence of 
the brig "Emily." 

VOL. XL 17 
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This decree was affirmed, on appeal, by the Circuit Court of the 
United States for the Southern District of -New-York, on the same 
ground upon which the decision of the District Court' was placed. 

The owners of the brig "Emily," insured bv the plaintiff in error, 
having been compelled to pay the amount of the decree against them, 
this action was brought by them to recover the sums thus paid for the 
loss of the " Virginia" and cargo, as a loss incurred under the policy. 

The cause was argued by Alexander Hamilton, Jr., on behalf of 
the plaintiffs in error, and by the Son. B. F. Butler, for the defen- 
dant in error. 

The following points were presented for plaintiffe in eVror : — 

I. The general objection to the recovery of the plaintiff is, that it is 
apparent on the face of the declaration, that the loss that is claimed 
was not occasioned by a peril insured agaipst; but is to be attributed 
dolely to the gross negligence of the agents of the assured. Hence 
the loss is either an exception from the terms of the policy, or is not 
covered by them at all. 

II. The rule " causa proxima non remota spectator f in its proper 
application, relieves the defendant from all liability, since the proxi- 
mate cause here was, according to the decree of the District and Circuit 
Courts, "the fault of the Emily." The collision by itself did not 
create the liability to pay. The want of skill, care and vigilance on 
the part of the master /md crew of the Emily was to be superadded to 
the collision. 

III. If, then, the negligence and fault of the assured, and not the 
collision, were the proximate cause of the loss, such fault and negli- 
gence in this case, (without which the decree would not have been 
made,) should certainly excuse the underwriters. 

The following points were presented for the defendant in error : — 

I. The underwriters are responsible for losses by any of the perils 
insured against, although such losses may have been occasioned by, or 
have resulted from the negligence or fault of the master or crew. If 
the assured has provided a seaworthy vessel, with a skilful master and 
a sufficient and competent crew, the underwriter "takes the risks of 
navigation, and of the perils insured against, although caused by the 
negligence, carelessness or unskilfulness of the master and crew. 

II. A loss by collision is one of the perils insured against, as much 
so as loss by fire, stranding, capture, <fcc. If it occurs without fault on 
the part of the insured vessel, it is conceded that the underwriters are 
bound to indemnify the assured against loss ; and upon principle and 
authority, the insurers are equally liable if the collision happens through 
the fault, mistake, error of judgment, or carelessness of the vessel 
insured. 

III. The direct and immediate consequence of the collision was that 
eo insianti, a charge, incumbrance or lien was created on the ship to 
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the extent of the injury done to the Virginia and cargo. This charge 
caused the necessity of an expenditure by the assured, without which 
he could not extricate nor repossess himself of his vessel This loss is 
as direct a consequence of the collision as if the Emily had been 
injured so as to have required repairs by carpenters to the same 
amount. 

Cubtis, «/"., delivered the opinion of the Court : — 

This is a writ of error to the Circuit Court of the United States for 
the southern District of New-York. 

This action was assumpsit on a time policy of insurance, subscribed 
by the plaintiff in error, upon the brig Emily, during one year from 
the 17th day of October, 1843, for the sum of eight thousand dollars, 
the vessel being valued at the sum of sixteen thousand dollars. The 
policy, described in the declaration, assumed to insure against the 
usual sea perils, among which is barratry of the master and mariners. 
The declaration avers, that during the prosecution of a voyage within 
the policy, while on the high seas, and near the entrance of the harbor 
of the city of New-York, by and through the want of a proper look- 
out by the mate of the said brig, and by and through the erroneous 
order of the chief mate, who was stationed on the top-gallant forecastle 
of die said brig, who saw the schooner hereinafter named, and cried 
out to the the man at the wheel, " helm hard down — luff "—whereas 
he ought not to have given the said order, and by and through the 
negligence and fault of the said brig Emily, the said brig ran into a 
schooner called the Virginia, and so injured her that she sank, whereby 
the said brig Emily became liable to the owners of the said schooner 
and her cargo, to make good their damages ; which liability was a 
charge and incumbrance on said brig. The declaration then proceeds 
to aver that the brig was libelled, by the owners of the schooner and 
her ^argo, in the District Court of the United States ; that a decree 
was there made, whereby it was adjudged, " that the collision in the 
pleadings mentioned, and the damages and loss incurred by the libel- 
Iants in consequence thereof, occurred by the negligence and fault of 
the said brig, and that the libellants were entitled to recover their 
damages by them sustained thereby;" that the same having been 
assessed, a decree therefor was made by the District Court, which, on 
appeal, was affirmed by the Circuit Court, which found " that the 
hands on board the Emily failed to keep a proper look-out, and that 
the said brig might have avoided .the collision by the use of proper 
caution, skiff and vigilance." The declaration further avers, that the 
plaintiff has paid divers sums of money to satisfy this decree and the 
expenses of making the defence, amounting to the sum of eight thou- 
sand dollars. 

This statement of the substance of the declaration presents the ques- 
tion which has been here argued, and sufficiently shows how it arose ; 
for, although there was a demurrer to the first two counts in the de- 
claration, and a trial upon the general issue pleaded to the other counts, 
and a bill of exceptions taken to the ruling at the trial, yet the same 
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question is presented by each mode of trial, and that question is, 
whether, under a policy insuring against the usual perils, including 
barratry, the underwriters are liable to repay to the insured damages 
paid by him to the owners of another vessel and cargo suffered in a 
collision occasioned by the negligence of the master or marinere of the 
vessel insured. 

The great and increasing internal navigation of the United States, 
carried on over long distances through the channels of rivers and other 
comparatively narrow waters, where the danger of collisions and the 
frequency of their occurrence are much greater than on maritime 
voyages, renders the respective rights of underwriters and insured, 
growing out of such occurrences, of more moment in this than in any 
other civilized qpuntry; and the Court has considered the inquiry 
presented by this ease with the care which its difficulty and its impor- 
tance demand. 

In examining, for the first time, any question under a policy of in- 
surance, it is necessary to ascertain whether the contract has received 
a practical construction by merchants and underwriters, not through 
any partial or local usages, but by the general consent of the mercan- 
tile world. Such a practical construction, when clearly apparent, is of 
great weight, not only because the parties to the policy may be pre- 
sumed to have contracted in reference to it, but because such a 
practice is very high evidence of die general convenience and substan- 
tial equity of its rule. This is true of most commercial contracts ; but 
it is especially true of a policy of insurance, which has been often 
declared to be an " obscure, incoherent, and very strange instrument," 
and " generally more informal than any other brought into a Court of 
justice? (Per Buller, J. 4 T. E., 210 ; Mansfield, O. J., 4 Taunt, 380; 
Marshall* 0. J., 6 Or., 45 ; Lord Mansfield, 1 Bur., 347). But which, 
notwithstanding the number and variety of the interests which it 
embraces, and of the events by which it is effected, has been reduced 
to much certainty by the long practice of acute and well-informed men 
in commercial countries, by the decisions of Courts in America and in 
England, and by able writers on the subject in this and other coun- 
tries. 

And it should not be forgotten, that not only in the introduction of 
this branch of law into England by Lord Mansfield, but in its progress 
since, both there and here, a constant reference has been had to die 
usage of merchants, and the science of insurance law has been made 
and kept a practical and convenient system, by avoiding subtle and 
refined reasoning, however logical it may seem to be, and looking for 
safe practical rules. 

Now, although cases like the present must have very frequently oc- 
curred, we are not aware of any evidence that underwriters nave paid 
such claims, or that down to the time when one somewhat resembling 
it was rejected by the Court of King's Bench in De Vaux v. Salvador, 
(5 Ad. and Ell.,) decided in 1836, such a claim was ever made. And 
we believe, that if skilful merchants, or underwriters, or lawyers 
accustomed to the practice of the commercial law, had been asked 
whether the insurers on one vessel were liable for damage done to 
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another vessel not insured by the policy, by a collision occasioned by 
the negligence of those on board the vessel insured, they would, down 
to a very recent period, have answered, unhesitatingly, in the negative. 

As we shall presently show, such, for a long time, was the opinion 
of the writers on insurance on the continent of Europe, and in Eng- 
land and America. And this alone would be strong proof of the 
general understanding and practice of those connected with this 
subject. . . -. 

liut although this practical interpretation of the contract is entitled 
to much weignt, we do not consider it perfectly decisive. It may be, 
that by applying to the case the settled principles of the law of insu- 
rance, the loss is within the policy ; and that it has not heretofore been 
found to be so, because an exact attention has not been given to the 
precise question. Or, it may be, that the weight of recent authority, 
and the propriety of rendering the commercial law as uniform as its 
necessities, snould constrain us to adopt the rule contended for by the 
defendant in error. And therefore we proceed to examine the princi- 
ples and authorities bearing on this question. 

Upon principle, the true inquiries are, what was the loss, and what 
was its cause ? 

The loss was the existence of a lien on the vessel insured, securing 
a valid claim for damages, and the consequent diminution of the value 
of that vessel. In other words, by operation of law, the owners of the 
Virginia obtained a lien on the vessel insured, as security for the pay- 
ment of damages due to them for a marine tort, whereby their property 
was injured. 

What was the cause of this loss ? We think it is correctly stated by 
this Court in the case of the Paragon, (14 Peters, 109). Li that case 
it was said : " In the common case of an action for damages for a tort 
done by the defendant, no one is accustomed to call the verdict of the 
jury and the judgment of the Court thereon the cause of the loss to 
the defendant It improperly attributable to the original tort which 
cave the right to damages consequent thereon." The cases there spo- 
ken of were claims in personam. But the language was used to illus- 
trate the inquiry what should be deemed the cause of a loss by a claim 
in rem, and is strictly applicable to such a claim. Whether the own- 
era of the Virginia woula proceed in rem or in personam, was at their 
election. It affected only their remedy. Their right and the grounds 
on which it rested, and the extent of the defendant's liability, and its 
causes, were the same in both modes of proceeding. And in both the 
cause 9f the loss of the defendant would be the negligence of his 
servants, amounting to a tort. The loss consisting in a valid claim on 
the vessel insured, we must look for the cause of the loss in the cause 
of the claim, and this is expressly averred by. the declaration to have 
been the negligence of the servants of the assured. From the nature 
of the case, it was absolutely necessary to make such an averment. 
If the declaration had stated simply a collision, and that the plaintiff 
had paid the damages suffered by the Virginia and her cargo, it would 
clearly have been bad on demurrer ; because, although it would show 
a loss, it would state no cause of that loss. It is only by adding the 
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fact that the damage done to the Yirginia was caused by negligence, 
that is, by stating the cause of damage, that the cause of payment 
appears ; and when it appears, it is seen to be the negligence of the 
servants of the assured. 

"We know of no principle of insurance law which prevents us from 
looking for this sole operative cause, or requires us to stop short of it 
in applying the maxim causa proximo, non remota spectatur. The 
argument is, that collision being a peril of the sea, the negligence 
which caused that peril to occur is not to be inquired into ; it lies be- 
hind the peril ana is too remote. This is true when the loss was 
inflicted by collision, or was by law a necessary consequence of it. 
The underwriter cannot set up the negligence of the servants of the 
assured as a defence. But in this case he does not seek to go behind 
the cause of loss and defend himself by showing this cause was pro- 
duced by negligence. The insured himself goes behind the collision, 
and shows as the sole reason why ho has paid the money, that the 
negligence of his servants compelled him to pay it. It is true that an 
expense attached by the law maritime to the subjeet insured, solely as 
a consequence of a peril, may be considered as proximately caused 
by that peril. But where the expense is attached to the vessel insured 
not solely in consequence of a peril, but in consequence oi the mis- 
conduct of the servants of the assured, the peril per se is -not the effi- 
cient cause of the loss, and cannot in any just sense be considered its 
proximate cause. In such a case the real cause is the negligence, and 
unless the policy can be so interpreted as to insure against all losses 
directly referable to the negligence of the master and mariners, such 
a loss is not covered by the policy. We are of opinion the policy 
cannot be so construed. When a peril of the sea is the proximate 
cause of' a loss, the negligence whicn caused that peril is not inquired 
into ; not because the underwriter has taken upon himself all risks 
arising from negligence, but because he has assumed to idemnify the 
insured against losses from particular perils, and the assured has not 
warranted that his servants will use due care to avoid them. 

These views are sustained by many authorities. Mr. Arnould, in 
his valuable treatise on insurance, (2 vol. p., 775,) lays down the correct 
rule : " Where the loss is not proximately caused by the perils of the 
sea, but is directly referable to the negligence or misconduct of the 
master or other agents of the assured, not amounting to barratry, there 
seems little doubt that the underwriter would be thereby discharged." 
To this rule must be referred that class of cases, in which the mis- 
conduct of the master or mariners has either aggravated the conse- 
quences of a peril insured against, or been of itself the efficient cause 
of the whole loss. Thus, if damage be done by a peril insured 
against, and the jnaster neglects to repair that damage, and in conse- 
quence of the want of such repairs the vessel is lost, the neglect to 
make repairs, and not the sea damage, has been treated as the proxi- 
mate cause of the loss. In the case of Copdcmd v. The JT. E. marine 
Ins. Co., 2 Met., 482, Mr. Chief-Justice Shaw reviews many of the 
cases, and states, that " the actual cause of the loss is the want of 
repair, for which the assured are responsible, and not the sea damage 
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which caused the want of repair, for which it is admitted the under- 
writers are responsible." And the same principles were applied by 
Mr. Justice Story in the case of Hazard v. N. K Marine Ins. Co., 1 
Sum. R., 230, where the loss was by worms, which got access to the 
vessel in consequence of her bottom being injured by stranding, which 
injury the master neglected to repair. So where a vessel has been lost 
or disabled, and the cargo saved, a loss caused by the neglect of the 
master to tranship, or repair his vessel and carry the cargo, cannot be 
recovered. (Schieffln v. N. K Ins. Co., 9 John, 21} jBradhwst v. 
Col. Ins. Co., 9 John, 17 ; Am. Ins. Co. v. Centre, 4 Wend., 45 ; S. C, . 
7 Cow., 504 ; McQwo v. Ocean Ins. Co., 23 Pick., 405). So where 
condemnation of a neutral vessel was caused by resistance of search, 
{Robinson v. Jones, 8 Mass., 536,) or a loss arose from the master's 
negligently leaving the ship's register on shore, {Cleaweland v. Union 
Ins. Co., 8 Mass., §08). So where a vessel was burnt by the public 
authorities of a place into which the master sailed with a false Dill of 
health, having the plague on board, (Emerigon, by Meredith, 348). In 
these and many other similar cases, the Courts having found the 
efficient cause of the loss to be some neglect of duty by the master, 
have held the underwriter discharged. Y et it is oovious, that in all 
such cases one of the perils insured against fell on the vessel. And 
they are to be reconciled with the other rule, that a loss caused by a 

Seril of the sea is to bo borne by the underwriter, though the master 
id not use due care to avoid the peril, by bearing in mind that in these 
cases it is negligence, and not simply a peril of the sea, which is the 
operative cause of the loss. It may sometimes be difficult to trace this 
distinction, and mistakes have doubtless been made in applying it, but 
it is one of no small importance in the law of insurance, and cannot 
be disregarded without producing confusion. Hie two rules are in 
themselves consistent, indeed they are both but applications to diffe- 
rent cases of the maxim causa proxima non remota spectator. In 
applying this maxim, in looking for the proximate cause of the loss, 
ii it is found to be a peril of the sea, we inquire no further ; we do 
not look for the cause of that peril. But if the peril of the sea which 
operated in a given case was not of itself sufficient to occasion, and 
did not in and by itself occasion the loss claimed ; if it depended upon 
the cause of that peril whether the loss claimed would follow it, and 
therefore a particular cause of the peril is essential to be shown by the 
assured, then we must look beyond the peril to its cause, to ascertain 
the efficient cause of the loss. 

The case at bar presents an illustration of both rules. Bo far as the 
brig Emily was herself .injured by the collision, the cause of the loss 
was the collision which was a peril insured against, and the assured, 
showing that his vessel suffered damage from that cause, makes a case 
and is entitled to recover. But he claims to recover not only for the 
damages done to his vessel which was insured, but for damages done to 
the other vessel not insured. To entitle himself to recover these, he 
must show not only that they were suffered by a peril of the sea, but 
that the underwriter is responsible for the consequences of that peril 
felling on a vessel not insured. It is this responsibility which is the 
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sole basis of his claim, and to make out this responsibility he does not 
and cannot rest upon the occurrence of a collision; this affords no 

Sound for this claim ; he must show a particular cause for that col- 
ion, and aver, that by reason of the existence of that cause the loss 
was suffered by him, and so the underwriter became responsible 
for it. 

This negligence is therefore the fact, without which the loss would 
not have been suffered by the plaintiff, and by its operation the loss is 
suffered by him. In the strictest sense it causes the loss to the plaintiff. 
.The loss of the owners of the Virginia was occasioned by a peril of the 
sea, by which their vessel was injured. But nothing connects the 
plaintiff with that loss, or makes it his, except the negligence of his 
servants. Of his loss this negligence is the only efficient cause, and 
in the sense of the law it is the proximate cause. 

The ablest writers of the Continent of Europe on the subject* of in- 
surance law have distinctly declared, that in case of damage to anoth- 
er vessel solely through the fault of the master or manners of the 
assured vessel, the damage must be repaired by him who occasioned 
it, and the insurer is not liable for it. Pothier, Traite d'assurance, No. 
49, 50. Boucher, 1500, 1501, 1502. 4 Boulay Paty, Droit Maritime, 
(Ed., of 1828,) 14—16. Santayra's Com., 7, 223. Emerigon, (by 
Meredith,) 337. If the law of England is to be considered settled bv 
the case of De Vaux v. Salvador, 4 Ad. and Ell., 420, it is clear such 
a loss could not be recovered there. Mr. Marshall is evidently of 
opinion that unless the misconduct of the master and crew ^amounted 
to barratry, the loss could not be recovered. (Marsh, on Ins., 495.) 
And Mr.-rhillips so states in terms. (1 Phil, on Ins. 636.) 

It has been urged, that in the case of the Paragon, {Peters v. War- 
ren Ins. Co., 14 Pet., 99.) this Court adopted a rule, which, if applied 
to the case at bar, would entitle the insurer to recover. But we do 
not so consider it. It was there determined, that a collision without 
fault was the proximate cause of that loss. Indeed, unless the opera- 
tion of law which fixed the lien could be regarded as the cause of that 
loss, there was no cause but the collision, and that was a peril insured 
against 

We are aware that in the case of JSaU v. Washington InssOo. y 2 
Story, Mr. Justice Story took a different view of this question ; and 
we are informed that the Supreme Court of Massachusetts has recently 
decided a case in conformity with his opinion, which is not yet in 
print, and which we have not been able to see. But with great 
respect for that very eminent Judge, and for the learned anil able 
Court, we think the rule we adopt is more in conformity with sound 
principle, as well as with the practical interpretation of the contract 
by underwriters and merchants ; and that it is the safer and more ex- 
pedient rule. 

We cannot doubt that the knowledge by owners, masters and sea- 
men, that underwriters were responsible for all the damage done by 
collision with other vessels through their negligence, would tend to 
relax their vigilance and materially enhance the perils, both to life 
and property, arising from this cause. 
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The judgment of the Circuit Court must be reversed, and the cause 
remanded, with directions to render a judgment for the defendants on 
the demurrer to the first two counts, and award a venire de novo to 
try the general issue pleaded to the other counts. 



VL 0. District Court. 

(Southern District of New-York.) 
Before the Honorable SAMUEL R. BETTS, Distriot Judge. 

The Brig J. B. Lunt. 



The legal title and right to immediate possession to a vessel mortgaged, ia rested in the 

mortgagee. 
After condition broken, the mortgagee may take immediate possession of the res* 

eeL 
A suit in Admiralty will lie to reclaim the possession from any third party who may 

have acquired it 
A purchaser of the vessel at a sheriff's sale, under a judgment against the mortgagor, 

cannot maintain his possession against the mortgagee. 
A Court of Admiralty will not adjust the accounts between mortgagor and mortgagee in 

a possessory action to recover the vessel. 
Whether the mortgagee shall be entitled to costs in such action will depend upon the 

fairness and equity of his proceedings in getting the vessel into his possession. 



The libellants and claimants are residents of this State. The brig 
was built in the State of Maine, and was owned by Silas Hardy, a 
citizen of that State, and had been registered in his name in this 
port. 

On the 4th of February 1851, the owner gave the libellants a bond 
for twelve thousand dollars, conditioned to pay them on demand, five 
thousand nine hundred and seventy-five dollars with interest ; and the 
same day executed to them an absolute bill of sale of the brig, to 
which was subjoined the condition that on payment of the sum of 
money secured by the said bond, pursuant to its condition, the bill of 
sale was to be void, and otherwise to remain in full force. 

The mortgage was registered at the custom-house in this port on the 
day of its date. 

The debt for which the bond was given, was created by credits 
given by the libellants to Hardy, as master and owner of the brig, for 
supplies and repairs to her, and sums of money advanced him by the 
libellants for her purchase. 

The owner being negotiating a sale of the brig, the libellants, on 
acquiring knowledge of it, on the 1st day of March 1851, demanded 
of him immediate payment of the said sum of money. This 



payment of the said sum of money. This was the 

VOL. XL 18 
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afternoon of Saturday. Hardy requested time until the Monday follow- 
ing to make payment, and said he would then obtain the money from 
his purchaser and pay off the mortgage. The libellants refused to give 
the delay, and directed a person to go to the vessel and take posses- 
sion of her in their name. The same day Hardy complained to the 
libellants that they had taken the brig into their possession. 

The present claimant was the person negotiating with Hardy for the 
purchase of the brig. 

On the 4th of March 1851, the brig was attached by process 
issued the same day out of a State Court, in favor of Jones and John- 
son against Hardy, as a non-resident debtor. 

The debt on which the attachment was founded, was a promissory 
note, dated February 20th, 1851, for three thousand seven hundred 
and seventy-one dollars and sixty-six cents, payable on demand, to 
the claimant, and by him endorsed to his firm, Jones and Johnson. 

On the 4th of March, a summons in the action was served on Har- 
dy, and on the 6th he gave his written consent that judgment be 
entered against him forthwith for the amount claimed with interest. 

Judgment was perfected and docketted the same day against Hardy 
for three thousand two hundred and eighteen dollars and eighty-three 
cents, and execution thereon issued the same day. 

On the 13th of March -the sheriff sold, under the execution, the 
interest of Hardy in the vessel at public auction to the claimant, he 
being the highest bidder, and gave nim a bill of sale and possession of 
the vessel. 

The bill of sale was recorded at the custom-house on the 15th of 
March. 

On the 15th of May, 1851, the above judgment was assigned by 
the plaintiffs therein to the claimant. 

G. F. Beits for libellants. 

C. Van 'Scmtvord for claimant. 

Beits, D. J. — 1. As between Hardy and the libellants, the latter, by 
force of the mortgage, are entitled at law to have possession of the brig 
against him. and hold it until satisfaction of the debt secured by it, 
{Fuller v. Acker, 1 Hill, 473,) and the right of possession is not inter- 
rupted by a seizure and sale under execution against the mortgagor 
while the possession remains with him (Ibid.). 

The conveyance of the vessel by way of mortgage, vested the legal 
title in the libellants, and would be sufficient to carry even the pro- 
ceeds to them had she been disposed of. {jy Wolf v. Harris, 4 
Mason, 515 ; 2 Denio, 172 ; Ibid., 344 ; 3 Ibid., 33.) 

2. The legal title veste^in the libellants by the bill of sale entitled 
them to take possession of the vessel against the mortgagor without suit. 
Every outside equitable interest with which the legal title is opposed, 
must be left to the cognizance of other Courts than the Admiralty. 
{TheSieterSy 5 Oha. Robinson, 138; 3 lb., 176; S. 0. 4 lb., 225; 
fatchin v. Pease, 12 Wendell, 61). The Court of Admiralty has 
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jurisdiction of actions to reclaim possession of vessels in behalf of 
the party holding the legal title. (Abbott, 131, note 1). Judge Wood- 
bury, in running oyer all the cases, admits it to be so when the con- 
sideration is of a maritime character (2 Woodbury and M., 92). 

8. The claimant pro ves no tender of the debt on demand of it when the 
mortgage became forfeited, nor previous to suit brought. The asser- 
tion of a willingness to pay, not accompanied by proof of ability to 
perform, would raise no equity in behalf of the mortgagor, even if the 
Court is permitted to take into consideration a bona fide attempt to 
satisfy the mortgage debt at such time (3 Denio, 33 ; 12 Wendell, 
61). Although on the question of costs, such attempt would justly 
have great weight in behalf of the mortgagor or his assignee. 

4. This mortgage being given by a foreign owner of the vessel for a 
maritime consideration, its lien is complete on compliance with the 
act of Congress, and the mortgagee is not compelled to register it also 
under the State law. 

But the claimant is not in a position to raise the question of registry, 
because the sheriff sold him no more than the right and interest of the 
mortgagor in the vessel, and because he had actual notice of the exis- 
tence of the mortgage and the consideration for which it was given. 

5. The action is not to enforce payment of the money secured by the 
mortgage, and the- Court is not therefore required to meet the question 
which seemed to weigh with Judge Woodbury, (2 Woodbury and M., 
87 ; lb., 92 ; 2 lb., 49,) whether a mortgagee can resort to Admiralty 
to foreclose his mortgage. This suit seeks to carry into effect the 
legal title of the libelants to the possession of the vessel, as against 
the right of the mortgagor alone, and when the possession is secured, 
the holders would be subject to the control of the proper judicatory in 
the exercise of their rights as mortgagees, and the allowance of all 
equitable interests of the claimants standing in the place of the 
mortgagor. 

The possession in point of fact was in the libellants, by admission 
of the mortgagor, when it was divested by the sheriff under the direc- 
tion of the claimants. 

6. In my opinion, the libellants are entitled to a decree for restor- 
ation of possession of the vessel to them. 

Independent of the legal title to possession, they had it in fact through 
their agent, Daggett, and in relation to a vessel, the possession of the 
master and mortgagor continuing after it is demanded by the mortgagees, 
becomes as against him and a third party taking his interest with full 
notice, the possession of the mortgagees. It was not necessary to the 
protection of their rights against the claimant, that they shoujd have 
displaced the mortgagor from the vessel. 

7. The question of costs will be reserved to enable the claimant to 
satisfy the Court that the mortgagor made bona fide^ effort to 
satisfy the mortgage debt, and had means to do so before this suit was 
instituted, or that the libellants were guilty of oppression and inequit- 
able measures in enforcing their legal right. 
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ST. 8. 0nprtme Cottrt. 
Monroe Special Term. 

Before Mr. Justice & L. SELDEN. 

The MxBOHAjnB > Mutual Insurance Company of Buffalo v. Hiram 

Eaton and others. 

An insurance company, which has insured the cargo of a canal boat upon the Erie canal 
against damage from the j>eril of the seas, canals, £c, and has paid to the insured a loss oc- 
casioned by a collision with another boat, cannot, under the code, maintain an action in 
its own name against the proprietor of the colliding boat to recover the amount so paid ; 
but the action against the wrong-doer must be in the name of the owner of the pro- 
perty ; and the Courts will permit the insurer to prosecute such action upon indemnify- 
ing the owner, and will protect the equitable right against a release or discharge by 
the nominal plaintiff. 

It was not intended by § 111 of the code, to convert, in ail cat**, a mere equitable into a 
legal title, nor to apply to actions in their nature strictly legal the rules in relation to 
parties which formerly obtained in Courts of Equity. 

The different rules in regard to parties at law and in chancery, like the rules of pleading, 

Sew out of the differences in the form of trial, and in the modes of relief adopted in 
e separate Courts. 
The principal, if not the sole, object of § 111 was to authorize a suit at law in the name 
of the assignor of a chote in action and thus to abrogate that rule of the common 
law which rendered such things unassignable. 

The complaint in this case, states that on the 2d day of October, 
1850, the plaintiff insured John L. Fish, owner of the canal boat 
Cambria, for account of whom it might concern, upon all goods, 
wares and merchandize on board the said boat, in the sum of two 
thousand dollars, against damage from the peril of the seas, rivers, 
canals, Ac, to the close of navigation, in the year 1850. That, on the 
24th day of November, of that year, and before the close of naviga- 
tion, while the said boat was navigating the Erie canal on herpassage 
from Albany to Buffalo, laden with goods, the canal boat H. Irntnam, 
owned and navigated by the defendants, and then running upon the 
Erie canal, was, oy the carelessness and negligence of the defendants 
and their servants, run against and caused to come into collision with 
the said boat Cambria, by means of which the goods on board the lat- 
ter were injured to the amount of five hundred and eighty-three dol- 
lars, which sum the plaintiffs, as such insurers, had been compelled 
to pay and had paid, and claims judgment for that amount. 

The defendants demur to this complaint, on the ground that it does 
not state facte sufficient to constitute a cause of action. 

Selden, J, — This case presents the question how far the code has 
converted what before was a mere equity into a strictly legal right, 
and to what extent it has abolished the distinction between legal and 
equitable remedies. 

That the change which has been wrought in this respect is far less 
than was at first supposed, is now apparent. It has been held, in nu- 
merous cases, that not only law and equity, but the modes by which 
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they are to be enforced remain, to some extent, distinct. It is not 
essential, therefore, to the preservation of any right or interest, that 
Bmch a construction should do put upon the provisions of the code as 
will tend, unnecessarily, to the conversion of equitable into legal rights 
or the substitution of legal for equitable remedies. 

The importance of having some fixed principle to regulate judicial 
action, points to a contrary course. A change of remedies would 
necessarily abrogate manv well-settled and valuable rules. 

It is not claimed that the facts set forth in the complaint in this case 
would, prior to the code, have been sufficient to maintain the action. 
But it is supposed that as the insurance company would be entitled to 
the avails of any recovery against the defendants, the action must, 
pursuant to § 111 of the code, be brought in its name. 

That section provides, that every action, with the exceptions enu- 
merated in § 113, must be prosecuted in the name of the real party in 
interest. It becomes necessary, in this case, to give some interpreta- 
tion to this section. Very little has, as ^et, been done by judicial 
decision to settle its meaning. The question must be presented in a 
variety of cases, and under a variety of forms, before the limits of the 
change it has introduced can be accurately and with certainty defined. 

It may, however, be safely assumed that it was not intended to 
convert, in ail cases, a mere equitable into a legal title. It would 
require language far more clear and explicit to introduce so important 
a change. 

For instance, a man has entered into a written contract for the pur- 
chase of land, and has paid the purchase money ; is he, by force of 
this section, invested with the legal title, and can he bring an action to 
recover the possession ? Is an obligation to convey, which equity will 
enforce, made by this legislative provision equivalent to a conveyance ? 
No one would venture to assert this. 

So of personal property. An obligation to sell, however imperative, 
cannot be made the same thing as an actual sale ; nor can the remedy 
upon it be the same. 

In view of these examples, we may safely affirm that the legislature 
never intended, by § 111, to go the absurd length of providing that an 
action purely legal might be maintained upon a riffnt or title purely 
equitable. Such a provision would uproot multitudes of fixed legal 
ideas, and abrogate the distinctions which form a part of the web and 
fibre of our judicial system ; nay, more, it would be virtually enact- 
ing that things in nature different, shall, in low, be the same — a stretch 
of legislative power which has not yet been attempted in this State. 

It has been said, in some of the early cases under the code, that 
the effect of § 111 is to apply to all cases, with slight modifi- 
cations, the rules in relation to parties which formerly obtained in 
Courts of Equity. But further experience and reflection have served 
to show that this cannot, with propriety, be done. 

The different rules in regard to parties at law and in chancery, like 
the rules of pleading, grew out of the differences in the form of trial 
and in the modes of relief adopted in the separate Courts. 

In chancery, when the Court, instead of being called upon to apply 
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a fixed and inflexible role of law to a given state of facts found by 
another tribunal, had the power to exercise a broad discretion in adjust- 
ing the equities of the parties, and adapting the relief to the peculiar 
exigencies of the case ; and when, too, it could take its own time for 
settling the facts, as well as the law, it was natural for the Court to 
desire, not only for the purpose of avoiding a multiplicity of suits, but 
in order to enable it to make a more perfect decree, that all parties, 
whose interests could be in any way affected by that decree, should be 
brought before it. But at law a different consideration prevailed. 

The nature of trials by jury forbid the complication of issues, and 
the intermingling of a diversity of rights. 

Upon the rendition of the verdict, the Court was to pronounce for 
one or the other of the contending parties, according to the dictates of 
an inflexible rule. It had no discretion to modify its judgment accord- 
ing to the circumstances of the case. This rule was not arbitrary, 
but a natural consequence of the form of trial and the distribution of 
powers between the different tribunals. 

It follows, from this, that no persons could, in general, be made 
plaintiffs except such as, upon the finding* of the jury, would be enti- 
tled to the precise judgment which the Court was bound to render, 
and none defendants except those who were liable on the same account 
and to the same extent. 

In this respect, the code has wrought no change. On the contrary, 
it contains many provisions which tend directly to maintain the doc- 
trine. How, then, can it be said that the chancery rules, in regard to 
parties, are to' be applied to common law actions ? There is an utter 
incompatibility between those rules and many of the rules which must 
still be applied to actions at law. 

Nor is there any necessity, in order to give full scope to § 111, for 
putting this broad construction upon it. 

As the rule in equity was always in accordance with the provisions 
of that section, it must have been intended to introduce some change 
in respect to plaintiffs in actions of a purely legal nature ; and as the 
rule has always been, and is still, that such actions must be prosecuted 
in the name of the party having the legal right or interest, tne change 
contemplated could be no other than the conversion of what, before, 
were equitable, into legal rights. 

But I have already shown the absurdity of supposing that this 
transmutation was to extend to all cases. 

What, then, were the specific cases which the legislature had in 
view? 

The answer to this question does not appear, to' me, to be difficult. 
It was intended to authorize a suit at law in the name of the assignee 
of a chose in action, and thus to abrogate that rule of the common 
law which renders such things unassignable. 

That this was its principal, if not its whole design, I think is clear. 
It is shown by the very next section of the code, wnich evidently, fol- 
lowing up the same train of thought, refers exclusively to actions by 
assignees or things in action. The amendment introduced, after the 
last revision, to §111, itself has the same tendency. It provides that 
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the section shall not be deemed to authorize the assignment of a thing 
in action not arising out' of contract. The necessary inference from 
this is, that the object of the section was to make choses in action 
assignable. If its operation is limited to this, its application will be 
simple and easy. 

I think, too, that in order to bring a case within this provision, there 
must be an assignment in fact. An obligation to assign, or a state of 
circumstances which would operate to transfer the equitable interest 
in the thing in action, will not be sufficient. 

There must be that done which, before the code, would have passed 
the legal title but for the rule which denied the assignability of such 
an interest: 

It follows, from these views, that the present case does not fall with- 
in the purview of the section of the code in question. 

The equitable right of the plaintiffs to any damages which might 
be recovered against the defendants by the assured, to the extent of 
the payment by them under the policy, is beyond question. Etna 
Insurance Company v. Tyler, 16 Wend., 397; Totes v. Whyte, 4 
Bing. IT. C, 272. 

After recovery by the assured, an action at law would lie against 
him by the insurance company if he refused to p ay over to them. 
NeM-xork Insurance Company v. Boulet, 24t Wendell, 505, 518. 
But the action against the wrong-doer must be in the name of the 
owner of the property, and the Courts will permit the insurer to prose- 
cute such action upon indemnifying the owner, and will protect the 
equitable right against a release or discharge of the suit by the nomi- 
nal plaintifls. Sort v. W. B. B. Co., 13 Met, 99. 

But independent of the view already taken of § 111 of the code, 
there are conclusive reasons why this action cannot be maintained in 
the name of the insurance company. It is not claimed that it could 
have been supported prior to the code. If sustained at all, therefore, 
it must be by virtue of the section in question alone. % But the amend- 
ment to this section expressly precludes its application to a thing in 
action not arising out of contract. This amendment being merely 
declaratory, applies as well to clues which arose prior to as after its 
adoption. 

As there could, therefore, be no express assignment of this claim 
which growB out of a tort, by the act or the party, so as to warrant an 
action in the name of the assignee, it would seem to follow that none 
such can be implied. 

My conclusion, therefore, is, that this action will not lie in the name 
of the insurance company, and that the defendants are entitled to judg- 
ment upon the demurrer. 
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3J, H Sttpmor tfoart 
{General Term, February, 1853.) 

Before CAMPBELL, BOSWORTH and EMMETT, Justices. 

Patrick Caeboll, Respondent, o^. The Nbw-Yobx ahd New 
Haven Railboad Company. 

7th Fdmwry, 1853. 

RAILROAD AOPTOENT--OOLLISION — NEGLIGENCE. 

A passenger injured by two trains of cars, running in opposite directions, coming in 
collision, is entitled to recover, although at the time of the collision in an apartment of 
the baggage, car, if lawfully there ; notwithstanding he knew the position to be much 
more dangerous, in the event of such a collision, than a seat in the passenger car, and 
that too, though the result may demonstrate that he would not have been injured if he 
had been in a passenger car. 

In that case his imprudence or want of care does not contribute to cause the accident, 
which occasioned the injury. 

A passenger in selecting his seat, if lawfully in the one selected, owes no duty to a rail- 
road company requiring him to select one with a view to diminish the hazards that 
may attend an act of gross negligence, on the part of their agents in the running of 
the trains ; nor does any indiscretion in selecting it, exonerate the company from liability 
for injuries resulting from a collision, caused by the gross negligence of their agents. 

If a collision thus occurs, a passenger who is injured by it may recover, if, as between 
him and the company, it was lawful for him to be where he. was at the time of the 
collision, as his being there did not tend directly or remotely to produce the act or 
occurrence which caused the injury. 

He had not failed to perform any duty owing by him to the company, and, as between 
him and it, he was not guilty of any negligence. 

This action was tried before Justice Campbell. It appeared on the 
trial that a notice was generally kept posted np in the baggage cars, 
prohibiting passengers from " riding in that portion of any Baggage 
car which is used for storing and distributing baggage," but there was 
no evidence that such a notice was posted in the baggage car of this 
train. 

No such notices were posted as are provided for by the Session laws 
of 1850, Chap. 140, §46, p., 234. 

The other facts of the case sufficiently appear in the opinion of the 
Court. 

James T. Brady and Alexander Hamilton, Jr., argued the follow- 
ing points, on behalf of the Railroad Company, the appellants : 

I. The plaintiff did not pay for his passage, but was carried gratui- 
tously. The defendants are not therefore responsible for the injury to 
him. unless occasioned by their gross npglect. 

II. The answer admits, and the proofs show, that the plaintiff was 
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not in the proper place for~passengera. He was in the baggage car. 
If he had not beeni he would not have been injured. The facts as to 
this not beinp* in dispute, the law declares that the plaintiff was not 
free from fault, and he cannot therefore recover. 

III. The excuse for the plaintiff being in the baggage car, set up in 
the answer, if proved, doe9 not change the aspect of the case. 

(a) The mere fact of riding in the baggage car amounted to an as- 
sumption by the plaintiff of any danger or responsibility arising from 
that position. 

(b) No conductor has a right to permit a passenger to ride in a bag- 
gage car; and if he does, his act does not bind his principal. 

(c) The plaintiff must be presumed to have known that, in giving 
any such permission, the conductor would exceed his authority, just 
as much as if he had permitted the plaintiff to ride on the engine. 

(d) A passenger on a railroad train has power, and is bound to take 
reasonable care, to insure his own safety. If there be a seat in the 
passenger cars, he is bound to go there ; and if he place himself in a 
dangerous position, he must bear the consequences ; and this is true, 
whether he expose himself to danger with or without the consent of 
the conductor. 

IV. The plaintiff, especially as a brakeman on a railroad, had notice 
that he endangered his safety, from the position he occupied, and also 
the notice affixed in the baggage car. Having this notice, and yet ex- 
posing himself to injury, he nas no claim for damages. 

V. If the jury believe that the plaintiff, by riding in the baggage 
ear, increased the risk of injury to himself, and this was negligence 
which contributed to the injury plaintiff suffered, he cannot recover, 
although he had no agency whatever in producing the collision. 

VI. That the notice given in evidence, put up in the baggage car, 
must be taken to mean that a passenger should not ride in any part of 
a baggage car which the company used, though only occasionally, for 
stowing or distributing baggage. 

VII. That affixing the notice in one place in the baggage car was 
sufficient ; and it is wholly unimportant whether the plaintiff did or 
did not see it, if it was in a conspicuous place. 

VEQ. That if the jury believe that, by riding in the baggage car, 
the plaintiff was guilty of negligence which contributed to his injury, 
then the defendants are entitled to a verdict, although the conductor 
may have acquiesced in or consented to plaintiff's riding in such car. 

IX. The fact appearing from the testimony in the case, that no pas- 
senger was injured in the passenger cars, while the persons in the 
baggage car were either killed or injured, establishes that plaintiff's 
being there did contribute to his injury. 

i 

H. Morrison, Jr., argued the following points in behalf of the 
plaintiff^ the respondent : 

I. The answer admits, and the evidence, as well as the adm'ssion of the 
defendants on the trial, shows that the defendants, by their grots care- 
vol. zl 19 
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lessness in running their train of cars out of time and against another 
of their trains, on a single track, injured the plaintiff. 

II. There is no evidence in the case that the plaintiff was in the 
baggage car at the time of the collision. All the defendants claim aa 
to this, is, that he was in the post office, which was an apartment 
separate from the baggage car. 

TIL If he were in the baggage car, he was not there in violation of 
any notice of the defendants, pursuant to Railroad Act of 1850. 

IV. If the plaintiff were on the baggage car, and not there in 
violation of any of the notices of the defendants, or of the law, the de- 
fendants were not entitled to have his honor, the Judge, charge the 
jury as required as to any of the eight points presented by them. 

V. The instructions of his honor the J udge to the jury, " when an 
injury occurs, if both parties are guilty of negligence, the plaintiff can* 
not recover. The law cannot measure degrees of negligence. The 
negligence of the plaintiff, however, must concur directly, not remotely, 
in producing the accident or injury," were correct, and stated with a 
careful precision and nicety, exactly applicable to the case in point 

Raisin v. Mitchell and others, 4 Oarr. and Payne^p. 613 ; Bridge 
v. The Grand Junction Railway Co., 3 Mees. & Wels. R., p. 245 ; 
See Opinion of Park, B., p. 248 ; Smith v. Pdah, 2 Strange E., 264 ; 
Bird v. ffolbrook, Moore & Payne, vol. 1, 607 ; Sice agt KugUr, 
Wharton, vol. 6, p. 336 ; Marriott v. Stanley, Manning & Granger, 
569 ; 2 Stephens ST. P. 1016, Am. edition of 1844 ; Clay v. Wood, 5 
Espinasse, 44 ; Wayde v. Lady Oarr, 2 Dow. & Ry., 555 ; Chaplin v. 
Bows and others, 3 Can*. & Payne, 255; Boss v. IAtion, 5 Oarr. & rayne, 
407. 

By the Court, Boswobth, J.— The plaintiff was injured by two trains 
running in opposite directions coming in collision. Both trains be- 
longed to the defendants, and were controlled by their agents. The 
collision resulted from their gross negligence. The plaintiff was, at the 
time of the collision, in the post office apartment of the baggage car. 
It was a much more dangerous location, on the happening of such a 
collision as took place, than a seat in the passenger cars, and he knew 
this fact The conductor acquiesced in his riding in the baggage car : 
he was, therefore, lawfully in that car ; that is, he was not a trespasser 
by being there. His being there did not tend directly or indirectly to 
produce the collision which injured him. If he had been in either of 
the passenger cars, the collision would have taken place ; but if he had 
been in a passenger car, he would not have been injured, unless the 
collision had been productive of consequences to him not suffered by 
any one in a passenger car. 

The collision was not caused, directly or indirectly, immediately or 
remotely, by his being in the baggage car ; but the injury to himself 
resulted from the fact that he was in that car when it occurred, and he 
knew when he took his seat in it, that if a collision took place between 
that and another train running in the opposite direction, the position 
was one, of much, more danger than a seat in either passenger car* 
^ "Wfci that a negligence on his part contributing to produce the injury 
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within the meaning of the rule that, " whenever it appears that the 
plaintiff's negligence or wrongful act had a material effect in produ- 
cing the injury, or contributed toward it, he is not entitled to recover" f 
No care on the part of the plaintiff could have prevented the collision ; 
no vigilance, on his part, after there were any grounds for apprehend- 
ing a collision, could have saved him from injury. The collision, 
therefore, was wholly without any fault or negligence on his part, and 
by the collision be was injured. 

It was the duty of the defendants to employ the most scrupulous care 
and attention, to prevent a collision of their trains running m opposite 
directions. The plaintiff was under no obligation to the defendants to 
select a location, with a view to avoid the possible consequences of their 
neglect of that duty. A neglect of that duty would be generally re- 
garded as imminently perilous to all the passengers on board, what 
ever may be believea to be the relative safety, under such circumstan- 
ces, of those occupying the passenger cars, probably but very few, tf 
any, would take a passage in a tram which they knew it was morally 
certain would come in collision with one going, at the usual running 
speed, in an opposite direction. 

The defendants, at the time of the collision, were not in the lawful 
exercise of their rights. It was their duty, at all events, to so run their 
trains that such a collision Bhould not occur. Where an injury is in- 
flicted on a passenger directly and solely by such a collision, if the 
notices specified in Ohap. 140, § 46 of the Session Laws of 1850, p. 
284, are not at the time posted up as prescribed by that act, the injured 
party may recover, even though he be in the baggage car, if there 
with the knowledge and without objection from the conductor. The 
feet that there was accommodation for him in the passenger cars will 
not exempt them from liability in such a case, though the actual results 
of the collision may demonstrate that, on that particular occasion, he 
would not have been injured if he had been, at the time of the collis- 
ion, in the passenger ears. 

The defendant»°counsel requested the Court to charge the jury, "if 
they believed that the plaintiff, by riding in the baggage car, increased 
the risk of injury to himself, ana this was negligence which contributed 
to the injury plaintiff suffered, he cannot recover, although he had no 
agency whatever in pipdueing the collision." 

The Judge refused to instruct the jury in these terms, but charged 
them that 

* The plaintiff here did not contribute to produce the collision itself, 
and there was not, therefore, such negligence on his part as will defeat 
the action. 

44 If the plaintiff was there with the assetat of the conductor, notwith- 
standing the notice, he was not in fault, unless he was guilty of negli- 
gence which concurred directly in producing the injury. 

44 Where an injury occurs, if botn parties are guilty of negligence, 
the plaintiff cannot recover. The law cannot measure degrees of neg- 
ligence. The negligence of the plaintiff, however, must concur directly, 
not remotely, in producing the accident or injury." 
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The difference between the charge as made and as it was requested 
that it should be made, is this : 

The latter assumes that the defendants, in case of a collision occur- 
ring from their gross neglect, are not liable for injuries occasioned to a 
passenger riding in the baggage car, though occasioned by reason of 
that car being entirely demolished, if the result demonstrates that he 
would not have been injured if seated in a passenger car. 

Whereas the charge declares the rule to be, that in such a case the 
defendants are liable if the injured person was in that car with the 
assent of the conductor, unless guilty, while there, of some negligence 
which concurred directly in producing the injury. 

For instance, if the plaintiff was there with the assent of the con- 
ductor, he was where, as between him and the defendants, he bad a 
lawful right to be, and if, in consequence of the collision, the baggage 
car was not itself destroyed, but some of the baggage in it was thrown 
by the collision from the spot where it had been placed, and came in 
contact with him so as to injure him, the rule that the defendant was 
guilty of a negligence which contributed directly to his own injury 
might apply, on the ground that he knowingly and voluntarily selected 
a place of unusual danger, and the fact of his occupying it concurred 
directly in producing the injury. 

I do not perceive why it may not, with equal force, be answered, that 
if he had not been in that car, he would not have been injured ; and 
that the gross negligence of the defendants would have caused him no 
damage if he had been in the car provided for passengers, and in which 
a proper precaution required him to be seated. 

It seems to me that if the defendants are to be held liable in such a 
case, it must be on the broad grounds, that if a collision of their trains 
occurs from their gross neglect, by which a passenger is injured, they 
cannot be exempted from the consequences, on the ground that he was 
knowingly in a place more dangerous to bis safety in the event of such 
an occurrence than a seat in the passenger cars, if he was lawfully in 
the place where he was injured. That the defendants are under an 
obligation to so run their trains that those going in opposite directions 
shall not come in collision. That it is gross negligence in their officers 
and agents to not so run them. That a passenger is under no obliga- 
tion to take any extra care with the sole view oi preventing or mitiga- 
ting consequences that may Result from such a gross neglect of duty 
on their part. 

But for this gross neglect, there would have been no collision and 
no injury. The only answer the defendants can make is, our gross 
negligence would not have injured you if you had been in a car set 
ax>art for passengers, which, as was well known, was much the safest 
place of the two, in the event of our running two^rains into each 
other. The injured party may property reply, 1 owed no duty to you 
requiring me to guard against or to anticipate the possibility of such an 
act on vour part, the non-performance of which can exonerate you 
from liability to compensate for injuries caused by such an act. 

In Munger v. Tonawanda JR. JK. Co., 4 Corns., 349, the plaintiff 
failed to recover damages sustained in consequence of his oxen being 
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ran over by the defendants 9 cars, on the ground that the oxen, having 
strayed on the track, were there without right, and, as to the defend- 
ants, unlawfully. The law imposed on them no duty to guard against 
an injury to others which could arise only from their own wrong, and 
which they were not bound to anticipate with a view to prevent the 
consequences of its possible occurrence. In that case, as will be ob- 
served on considering it, the fault or negligence of the plaintiff con- 
tributed to produce the collision or act which caused the injury. I 
apprehend that a careful consideration of all the cases on which the 
defendants' counsel rely, in support of the rule for which they contend, 
will show that it is accurately expressed by saying that one party 
cannot recover from another damages for an injury, when his own 
negligence or wrong contributed to bring about the act or occurrence 
which directly caused the injury ; and that, if his own negligence or 
wrong did not contribute to produce the act which caused the injury, 
the party doing the act is liable. 

In Blyth v. lopham, Gro. Jac., 158, the plaintiff's mare, straying 
into a common in which the defendant had dug a pit, fell into it and 
was killed. It was held that the plaintiff could not recover. The 
plaintiff had no right in the common ; it was his own wrong that the 
beast was there. She was unlawfully there, and his wrong contributed 
to the act which caused the injury, viz., her falling into the pit. 

In Bush v. Bravnard, 1 Cowen, 78, the plaintiff's cow, in the night- 
time, went to an open shed, on unenclosed wood-land belonging to the 
defendant, and drank some maple syrup which the defendant Bad left 
there. This caused her death. The Court held that, the plaintiff 
having no right to permit his cattle to go at large, his own fault or 
negligence contributed to produce the act which caused the injury, 
and, therefore, he could not recover.^ 

In Sarck v. Blackburn, 4 0. & P., 297, brought to recover damages 
for being bitten by a dog of the defendant, which was, at the time, 
chained in a yard in rear of the defendant's house, near one of the 
passages leading to it, and through which the plaintiff was walking 
when the dog bit him, Tindal, Ch. J., instructed the jury that "the 
question will turn upon the point whether there was a justifiable' right 
to be on the spot. 

44 If a man puts a dog in a garden, walled all round, and a wrong- 
doer goes into the garden, and is bitten, he cannot complain in a court 
of justice of that which is brought upon him by his own act Un- 
doubtedly, a man has a right to Keep a fierce dog for the protection of 
his property ; but he has no right to put the dog in such a situation, in 
the way of access to his house, that a person innocently coming for a 
lawful purpose may be injured by it. I think he has no right to place 
a dog so near to the door of his house that any person coming to ask 
for money, or on other business, might be bitten.'' 

A board was placed on the palings, on which was painted, in letters 
three inches in length, u Beware ot the Dog 1" 

The Court further charged, u It does not appear to me that this 
notice is sufficient so as to bar the action, if the plaintiff had any right 
<ti all to be on the spot, for it seems that he was not able to read." 
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In Blackmcm v. Simmons, 3 Carr and P., 188, tbe plaintiff sued to 
recover damages for injuries inflicted by a vicious bull owned by tbe 
defendant. 

Best, «£, in bis cbarge to the jury, said : " It appears that this bull 
was not sufficiently secured. If the plaintiff had gone where he had 
no right to go, that might have been an answer to the action ; but the 
fact is not so. The plaintiff had a right to be where he was.' 9 The 
defendant was held liable. 

t In Howland v. Vincent, 10 Met., 371, the plaintiff, in the night- 
time, went outside of the line of the street, and tell into an excavation 
dug by the defendant on his own land. The plaintiff was held to be 
in fault for being where he had no strict right to be, and as the defend- 
ant had only done what it was lawful for him to do, the plaintiff 
foiled to recover. 

In Cook v. The Champ. Tram. Co., 1 Demo, 91 (100 and 101), 
brought to recover for buildings destroyed by being set on fire by 
sparks and cinders escaping from the smoke-pipe of a Doat owned by 
defendants, the defendants insisted in bar of the action that the injury 
done was attributable, in part, to the negligence of the plaintiffs " in 
voluntarily placing their property in an exposed position, and therefore 
the law would afford them no redress." (p. 99.) 

The Court, after discussing the principle and th£ consequences of 
upholding it, observed that we must at last " come to the conclusion 
that, while a person confines himself to a lawful employment on his 
own premises, his position, however injudicious and imprudent it may 
be, 18 not, therefore, wrongful f and that his want of dvs cars or 
judgment in its selection, can never amount to negligence so as there- 
by to deprive him of redress for wrongs done to him by others." (Id. 
p. 101.) 

Negligence is a violation of the obligation which enjoins care and 
caution in what we do. But this duty is relative, and where it has no 
existence between particular parties, there can be no such thing as 
negligence in the legal sense of the term. A man is under no obliga- 
tion to be cautious and circumspect towards a wrong-doer. 5 Demo, 
866-7. 

A proper application of the principles of these cases, as well as of 
others relating to the same subject, leaves the plaintiff's right to 
recover free from all reasonable doubt. 

He took a seat in the post office apartment of the baggage car. The 

Edition was injudiciously chosen, and may be aasumedto have been 
own to him to have been a far more dangerous one than a seat in a 
passenger car. But he took it with the assent of the conductor. He 
was not there as a trespasser, or wrongfully, as between him and the 
defendants. So fer as all questions involved in the decision of this 
action are concerned, he was lawfully there. His being there was not 
such negligence, in the legal sense of the term, as exonerates the 
defendants from the consequences of injuring him by such culpable 
negligence as consists in running two trains of their cars so violently 
into each other as to entirely demolish the car in which he was sitting. 
On such a state of facts, the defendants are not at liberty to urge 
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that the plaintiff was voluntarily in an unnecessarily exposed position. 
The injury was caused directly and wholly by the gross negligence of 
Hie defendants. The plaintiff was lawfully in the place he occupied, 
w as p assive, did nothing, and was incapable of doing anything. 

1 5Vnile in this position, the defendants, by gross negligence, immi- 
nently dangerous to the lives of all the passengers in the train, caused 
him severe injuries. He was under no obligation to them to be more 
prudent and careful than he was, in contemplation of there possibly 
being such highly culpable conduct on their part as would, in all 
probability, endanger his life if he remained where he was, and his 
personal safety on any part of the train. 

Skinner v. London, Brighton and South Coast R. B. Co., 2 L. and 
Eq. R, 360; 2 McMull, S. 0. R, 404; Fdd&r v. Louisville, <&e., B. 
B. Co., 7 Ad. and Ellis, N. S., 377-378 ; Mayn, <&c. v. Brooke. 

We all concur in the opinion that no error was committed to the 
prejudice of the defendants, either in refusing to charge as requested, 
or in the charge as made ; and that the judgment appealed from must 
be affirmed, with costs. 



* ft $. (ffomnum JUta* 

Before Mr. Justice INGRAHAM. 

Eugene Ejgteltas agt. Thomas Murphy abd 

OOnOfABT NOT TO ASSIGN — WMJCIUJER TRANSFER OF THE WHOLE TERM 
OUT AMOUNT TO AN ASSIGNMENT — OOYENANT TO INSURE — INSU- 
RANCE BY UNDER-TENANT^— EFFECT OF. 



Where * lessee covenanted that he should not assign or transfer the lease or en j pert of 
the premises, end afterwards leesed a portion for the whole term, reserving to himself 
the payment of the rent, and the delivery of the possession on the last day of the 
term, and also the use of a certain part of the premises if he so determined, whether 
sueh a lease is an auignmmt or a nA-Uawe, quart t 

Where, in the same lease, the lessee covenanted that he should, during the term, for the 
benefit of the lessor, keep the building upon the demised premises insured against loss 
or damage by fire, for not less than a specified sum ; and the lease contained a clause 
of re-entry and of forfeiture for the breach of this covenant, and it appeared the only 
insurance effected was that by the tenant of the lessee, held no compliance with 
the covenant* there bein£ no privity between the original lessor and such under-tenant ; 
and in an action to regain possession of the premises for a breach of this covenant, the 
plaintiff was entitled to recover. 

This was ap action to recover the possession of a bouse and lot. The 

SlaintifF, by a lease, demised the premises in question to the defendant 
Lurphy for the term of twenty-one years. The lessee covenanted that 
he should not assign the lease or any part of the premises without the 
permission of the lessor, and that be should* daring the term, for the 
Benefit of the lessor, keep the building thereon insured against lode or 
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damage by fire. The lease contained a clause of re-entry and of for- 
feiture for the non-performance of any of the covenants, and the action 
was founded on the alleged breach of the above-mentioned covenants. 

Murphy, immediately after the obtaining of the original lease, de- 
mised the premises in question to one McDonough, for the same term 
which he held them, reserving, however, to himself the payment of 
the rent and the delivery of the premises at the expiration of the term, 
and the use of a certain portion if he so determined, in which event 
there was to be a reduction of the rent The portion so reserved he 
afterwards leased to one Coleman for the same term, in which he also 
reserved the use of one of the rooms upon giving notice to that effect 
In the lease from Murphy to McDonough, the latter was to keep the 
premises insured, and the only insurance upon the premises was that 
effected by him. 

The cause was brought on for trial, and the jury were directed to 
render a verdict for the plaintiff, subject to opinion of the Court. 

C. Bainbridge Smith, for the plaintiff: — 

I. The covenant not to assign the lease, or any part of the premiss, 
has been broken. 

1. The lease to McDonough, being for the whole term, was an assign- 
ment in law. 

Palmer v. Edwards, Dougl. 186 ; 4 Kent's Com., 96 ; Tayl. L. and 
T., 208. 

2. It is immaterial whether the whole or only a part of the premi- 
ses was assigned, as either was a violation of the covenant 

Devereux v. Barlow, 2 Saund., 182. The right of action is perfect 
if he assigned the whole estate in a hundreth part Van Renssdasr 
v. Gallup, 5 Denio R., 454 ; Van Rensselaer v. Bradley, 3 Id., 143 ; 
Van Rensselaer v. Jones, 2 Barb. S. C. R., 643. 

3. The case at bar differs from that of Kearny v. Post, 1 Sand., 105. 
8 Comst, 394. There the Court held the reversion had not been parted 
with. But here, as to the portion leased to McDonough, there is none 
in any event. If McDonough covenanted to deliver the premises to 
Murphy at the end of the term, he could not fulfil it ; nor could Mur- 
phy accept them, for his interest in them at that time would cease. 

II. If the lease to McDonough is not an assignment, then the cove- 
nant to insure has been broken, for there exists no privity of estate 
between the plaintiff and the under-lessee which would render his in- 
surance available to the plaintiff. If the omission to insure be for a 
day only, there is no relief against a forfeiture for a breach of this 
covenant 

Oreen v. Bridges, 4 Sim. R., 96 ; Piatt on Gov'ts., 189, 192 ; Pitt v. 
Shean, 3 Camp. R., 134; White v. Warner, 2 Mer. R., 45fr. 

William Futterton, for the defendants, cited Kearnyj. Post, 1 
Sand. S. 0. R., 105 ; Id., 2 Comst R., 394 ; Jackson v. Harrison, 17 
J. R., 66 ; Jackson v. SOvernail, 15 Id., 278. 
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By the Court, Ingraham, First Judge. — This action is brought to 
recover possession of a house and lot of ground in Fletcher Street, un- 
der lease by the plaintiff to Murphy, upon the ground of forfeiture* 

Two causes are relied upon : one, that the defendant, Murphy, 
assigned the lease contrary to a covenant forbidding such assignment 
without the plaintiff's consent ; and the other, that the covenant to in- 
sure was violated. 

The cause first stated is undoubtedly made out, if the tenant reserved 
no right in the property after the expiration of the term granted to an 
under-tenant by him. It appears, however, that he reserved to himself 
on the last day of the lease. The lease also reserves to Murphy a right 
the payment of rent, and the re-delivery of the property to himself 
to the possession of part of the premises if he so determines. I am 
inclined to the opinion that there is enough reserved to Murphy, in this 
lease by him to an under-tenant, to prevent the conclusion that such 
under-lease was equivalent to an assignment of the whole term. The 

auestion is not free from difficulty, and the cases are not uniform on 
lis point ; I have not referred to them at length, because I am of the 
opinion that the other ground, on which the forfeiture is claimed, has 
been established. 

The covenant in the lease is, that the lessee will, at his own expense, 
but for the benefit of the lessor, keep the building insured for a sum 
not less than $1000. The only insurance which was made, was bv 
McDonough as under- tenant, in no point of view can this be consid- 
ered a compliance with the covenant. The covenant required "the 
lessee to insure, and for the benefit of the plaintiff. In order to comply 
with this covenaut, it was not only necessary that the insurance should 
be made, but that it should be made in such a way as to be available 
to the plaintiff in case of lire. This could only properly be done by 
having the insurance in his own name, or, at least, by having the loss, 
if any, made payable to him. He could in no way control an insu- 
rance of an under-tenant If McDonough was not an assignee, (and 
so the defendants insist upon the other branch of this case,) then there 
was no privity between the original landlord and him, and the plain- 
tiff could not, as against him, compel the performance of any covenant 
in the lease by suit. If he is not an assignee, there is no agreement 
in the lease to *hich he is a party, and the insurance made by him 
could be collected and used by him as he pleased. 

I am of the opinion that the covenant to insure has not been per- 
formed, and that the plaintiff is entitled to recover. 
Judgment for the plaintiff. 

VOL. XL SO 
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PRACTICE OASES. 
ST. fi. Superior (Heart. 

(October General Term, 1852.) 

Before Chief Justice OAKLET, and DUER and CAMPBELL* Justices. 

Lyman Darby Administrator, &a, agt. Chasms Cowdit. 

{16th October, 1852.) 

security for costs op ah executor, administrator, oe trustee, uhdee 
amended code of 1852. 

Security for costs cannot be required of an executor, administrator, or trustee, under 
g 817 of the code, as amended in the session of 1852, merely upon the ground that the 
estate which he represents is insolvent 

Hie power given to the Court* of requiring security from an executor, Ac, is strictly 
discretionary. 

Appeal from an order at Chambers, denying, with costs, a motion 
on the part of the defendant, that the plaintiff should' be required to 
file security for costs. 

JP. F. TreadioeU, for appellant, said that by the last addition made 
to § 817 of the code, the Court had power to require security for costs 
from the plaintiff in all the cases mentioned in the section ; the cases 
mentioned in the section were suits by an executor, administrator, or 
trustee ; he therefore insisted that in all such suits the Court was 
bound, upon motion, to require the security provided it appeared that 
the defendant would probably lose his costs unless it were given ; 
here the affidavits which he had read alleged that the estate was 
insolvent, and the allegation is not denied. 

Packard, contra. 

Oaklet, Ch. J. — The section upon which the defendant's counsel 
relies, declares in terms that an executory <fec , shall not bo personally 
liable for costs except for mismanagement or bad faith in the action ; 
no mismanagement or bad faith is imputed to this plaintiff. It is not 
pretended that, should he fail in the suit, it is at all probable that a 
judgment for costs could be obtained against him. By granting this 
motion, therefore, in the form in which it is made, we shall render 
the plaintiff personally liable for costs from which the code declares 
he snail be exempt To render him liable upon a bond or undertak- 
ing when he cannot be rendered liable by a judgment, would be to 
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defeat the intent of the legislature in his favor. It would be a virtual, 
though indirect repeal of the law. 

We are clearly of opinion that the discretionary power which is 
given to the Court can only be exercised when it is rendered proba- 
ble that a judgment directing the plaintiff to pay the costs will be 
given, and that the security, when required, must, in all cases, be 
made to depend upon the judgment, that is, unless such a judgment 
shall be obtained as not to be. valid. We are also of opinion that the 
security, even when the estate is insolvent, cannot be required unless 
it also appears that the plaintiff is himself insolvent ; when he is 
solvent the judgment will be a sufficient security. 

When the legislature says that the Court may exercise a certain 
power, the word '* may" will* in some cases, be construed as impera- 
tive, but never where, as in the present case, the words " in its discre- 
tion" are added ; the power is then discretionary in the fullest sense 
of the term. We are not prepared to say in what cases the new 
discretion which has been given to us will be exercised, hut we are 
satisfied that cases in which it can properly be exercised will rarely 
occur. 

The order appealed from is affirmed, with #10 costs to the plaintiff 
t*> abide the event 



March General Term, 1853. 

Befom Chief Justice OAKLET, and DUER, PAINE, B0SW0RTH and EMMSTT, 

Justices. 

MrcHAK. Qunr, Appellant, agt. Richabd Ckambuls, Rsspohdekt. 

DBHuamn, sure* the ammndmbnt of oodb of 1852, to new matte* in an- 
swer, WHERE SUCH MATTER DOES NOT CONSTITUTE A COUNTER- 
CLAIM—IRRELEVANT MATTER — PRIVOLOUSNHSS 
OF ANSWER. 

A demurrer, since the code wm amended in April, 18M, cannot be interposed to new 
Matter in an answer, unless such new matter constitutes a comtitr-clcwn. 

Any new matter set up as a defence, and not constituting a counter-claim, if it do not 
state facts sufficient to constitute a defence, may be stricken oat as irrelevant, or, if the 
whole answer consist of such matter, judgment may be granted on aoeount of the frir- 
i of the i 



This ease came before the Court on an appeal from an order, de- 
claring a demurrer to part of an answer to be frivolous, and that 
the defendant have judgment on account thereof 

The complaint sought to charge the defendant for the alleged con- 
version of personal property belonging to the plaintiff. 

The answer, first, denied plaintiff's ownership, or that the defend- 
ant became wrongftstty possessed of and converted the property. It 
next avwred that defimdant, as and being a constable, took it from the 
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possession of Jobn Connelly, on an execution against bim, issued on 
a judgment recovered against him by William R. Lawrence and 
others, in the Justices' Court of the third judicial district, and that 
the property was in fact Connelly's. Other new matter was alleged 
which it is unnecessary to mention. 

To such of the auswer as contained new matter, the plaintiff de- 
murred, assigning for cause that the same does not contain any state- 
ment of fads constituting a defence. 

The defendant moved for judgment on the ground that the demur- 
rer was frivolous, and on that motion the order appealed from was 
made. 

<£ D. McGregor, for appellant. 

J. H. Zane, for respondent. 

By the Couft, Bosworth, X— There seems to have been a misappre- 
hension, by both parties, of tbe existing provisions of the code in 
relation to the cases in which a plaintiff may demur. 

There cannot now be a demurrer to new matter in an answer con- 
. stituting a defence, unless such new matter sets up a counter-claim. 

The allegation of new matter, not relating to a counter-claim, is 
not to be replied 01; demurred to, but " is to be deemed controverted 
by the adverse party as upon a direct denial or avoidance, as the 
case may require." Code, § 168. 

'When it contains new matter constituting a counter-claim, the plain- 
tiff may either reply, as to such new matter, by denying the allega- 
gations of it, or by a statement of other facts constituting a defence 
to it, or he may demur to it for insufficiency. Code, § 153. 

The misapprehension has probably arisen from the fact that while 
§§ 153 and 168 were amended, § 154 was not modified. 

It should have been amended by striking out tbe word "defence/ 
and inserting in its place the word •* counter-claim." After the 
amendments, passed on the 16ib of April, 1852, took effect, only that 

Jart of the answer constituting a counter-claim could be replied to* 
153. 

A reply to new matter, not relating to a counter-claim, is not now 
allowed. The code puts it in issue, and the issue is one of fact, to be 
tried by a jury. §168. 

Section 154, to be sensible, must now be construed as speaking of 
new matter, to which a plaintiff has a right to reply or demur at his 
election. The only new matter to which either a reply or demurrer 
may be interposed at the election of tbe plaintiff, is such as consti- 
tutes a counter-claim. 

Tbe section must be construed and applied as it would be if the 
word " counter-claim," instead of tbe word * defence" was contained 
in it. 

The demurrer cannot, properly speaking, be said to be frivolous. 
It was wholly irregular and unauthorized, as much so as a demurrer 
to the plea of non assumpsit. 
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No such proceeding is authorized by the code, where an answer 
sets up a defence not being a counter-claim. 

If an answer contains new matter not relating to a counter-claim, 
and such new matter does not state facts constituting a defence, the 
plaintiff must either move for judgment on account of the frivolous- 
ness of the answer, (code, § 247,) or to strike out such new matter as 
irrelevant if it relates to only one of several causes of action, or 
constitutes one of several separate defences. Code, § 100. 

If but a single defence be set up, and that applies to the sole cause, 
or to all the causes of action contained in the complaint, and the de- 
fence be frivolous, § 247 will enable the plaintiff to obtain a judg- 
ment, on motion, without the delay of a trial. 

If such defence be applicable to only one of several causes of ac- 
tion, or if other defences be also interposed, the irrelevant matter can 
be stricken from the complaint under § 160. 

No order should have been made on the demurrer. The order ap- 
pealed from must be reversed. As there has been an entire misap- 
prehension by both parties as to the proper practice in such cases,' 
and as the irregularity was one which did not, at the time, attract the 
attention of the Court, each party must bear his own costs. 



Before Chief Justice OAKLET.* 

(At Chamber*, December 1, 1852.) 

Wxsr agL Brewster. 

ACTION AGAINST ATTORNEY FOB ACCOUNT COLLECTED— NOTIOB IN SUM- 
MONS— COMPLAINT — PARTICULARS OF ACCOUNT— BILL OF PAB- 

TICULAB8. 

Where the action is against an attorney for an account of moneys collected hjr him, the 

roper notice to be inserted in the summons is that prescribed by Subdivision 2 in 
129 of the code. 
The complaint in such a case need not state the particulars of the account, nor is the 
plaintiff bound to furnish a bill of particulars unless under a special order. 

This was a motion in the alternative that all the proceedings should 
be guashed as irregular, or that the complaint should be made mdto 
definite and certain. The notice inserted in the summons was in the 
terms of Subdivision 2, § 129 of the code, that if the defendant should 
fail to answer the complaint within, &c, the plaintiff would apply to 
the Court for the relief demanded. 

The complaint stated in general terms that the defendant had been 

• DUER, CAMPBELL, BOSWORTH and EMMETT, X £, were consulted in this esse, 
and ooncurred with the Chief Justice. 
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retained by the plaintiff as his attorney in various suite and transac- 
tions, and averred, upon information and belief, that, as such attorney, 
he had collected for the plaintiff from divers persons divers sums of 
money, amounting to $6000, which he had neglected and refused to 
pay over, and prayed for an account of the moneys so received by him, 
and judgment for such sum as might be found due. 

The defendant, in person, insisted that the action was an action 
arising upon contract for the recovery of money only, "and conse- 
quently that the notice in the summons should have been that the 
plaintiff would take judgment for a sum specified, in the language of 
Sub. 1, § 129 of the code. He also insisted that if the summons was 
regular, the complaint was too general and indefinite, and ought to be 
rendered definite and certain by requiring the plaintiff to specify 
therein the particular suits in which ne, the defendant, had been re- 
tained, the names of the persons from whom he had made collections, 
and the sums of money received from each. 



contra. 



December 3. Oaklet, Oh. J. — This is not an action " arising on a 
contract for the recovery of money only," within the meaning of Sub. 
1 in § 129 of the code. The actions there referred to are actions at 
law, properly so called, in which, from the nature of the contract, the 
plaintiff knows, and can, therefore, specify the sum which he is entitled 
to recover. This is a suit in equity, arising from the particular rela- 
tion of the parties ; the contract which that relation implies is not for 
the payment of money only, and the relief which is sought, the com- 
pelling a confidential agent to render a proper account of tne execution 
of his trust, is that which Courts of Equity alone have been accus- 
tomed to grant. The notice in the summons is, therefore, properly 
adapted to the relief demanded. 

Nor do I see any necessity for requiring the plaintiff to render the 
complaint more definite and certain than it is. Even when the action 
is founded upon an account, the particulars of which are certainly 
known to the plaintiff, and where a certain sum, as a balance, is claimed 
to be due, the items of the account need not be set forth in the com- 
plaint, although, in such a case, a copy of the account, if demanded, 
must be delivered to the adverse party (Code, § 158.) But this is not 
such an action. It is ncft founded upon an account in the possession of 
the plaintiff, but it exacts from the defendant an account which, if the 
general allegations in the complaint are true, he is bound to furnish, 
and all tfce particulars of which must be within his personal knowl- 
edge, and this account is required as a necessary preliminary to the 
judgment demanded. If, in a suit like this, a bill of particulars of the 
plaintiff's claim can, with any propriety, be required at all, before a 
reference to take an account is ordered, I am clearly i)f opinion that it 
can only be obtained under a special order of the Court, founded upon 
an application showing its necessity. 

The motion, in both its branches, is denied, with costs. 
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Before Mr. Justice INGRAHAM. 
Jambs K. Righabds, Receiver, &o., agt. Thomas E. Allen. 

Where a Referee reported in favor of the plaintiff; and on the plaintiff's neglecting to 
take np the report, he delivered it, on payment of his fees, to the defendant, held? the 
Referee was in error; that the report should be delivered to the successful party ; and 
on the defendant's failing to file the report, the Referee was ordered to make a new one 
and deliver the same to the plaintiff's attorney. 

This was an action tried before T. W. Gierke, Esq., Referee. He 
reported in favor of the plaintiff $572. His fees amounted to $135. 

The other facte appear in the opinion of the Court 

C. Bavnbridge Smith, for the plaintiff. 

£. 2T. Harrington, for the defendant 

Ingbaham, First Judge. — This case was before a Referee, who had 
made np his report in the plaintiff's favor. The Referee called upon 
the plaintiff to take up the report and pay the fees, which he neglect- 
ed to do. He then threatened the defendant with enforcing payment 
from him, and thereupon the defendant paid the fees and took up the 
report The plaintiff then called upon the defendant to file the report, 
and now moves for an order compelling him to file the same. 

The plaintiff was in error when he neglected to take up the report. 
It was his duty to do so and to pay the Referee's fees, for which he 
was liable; but the Referee was also in error in delivering the report 
to the defendant. The report was against him, and any party would 
be willing to pay the Referee's fees on a report against himself, i£ 
thereby, ne could obtain possession of the report, and prevent his 
successful adversary from perfecting his judgment. The report should 
be delivered to the successful party, and the other party has no right 
to the possession of it 

Whether the defendant was liable or not to the Referee it is unneces- 
sary now to inquire, nor is it necessary to decide whether the Referee 
has been paid oy him or not No great harm could arise to the de- 
fendant from paying the fees of the Referee if the report is against 
him, because it diminishes the judgment to that amount. There could 
be no good reason given why the plaintiff should pay to the defendant 
a sum of money for disbursements for the sole purpose of including 
the amount in a judgment against the defendant, ana to be collected 
and returned back to the plaintiff through an execution. 
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The* motion must be granted, and the defendant be required 
to file such report within five days after notice, and in default thereof, 
the* Referee be ordered to deliver to the plaintiff's attorney a new 
report in this cause, on payment of any fees remaining due to him 
therefor, within ten days after service on him of a copy of this order. 

No costs are allowed on this motion. 



PRACTICAL POINTS. 
Criminal Law. 

FOEGKET. 

Upon an indictment for forging a transfer of shares from H. to the 
prisoner, with intent to defraud, the register of shareholders was hold- 
en admissible to show that XL's name was registered as a shareholder, 
although it did not prove that he was entitled to a dividend. It was 
also held, that it was not necessary to prove his title as a shareholder 
{Reg. v. Nash, 16 Jur., part 1, p. 553 ; 21 L. J., M. C, 147} ; nor was 
it necessary that there should have been any one capable or being de- 
frauded by the forgery (per Maule, J., lb.) ; though of course it 
would weigh with the jury, upon the question of the intent to defraud, 
that there was a person in existence, who might have been defrauded. 

The case of Reg. v. Ion (21 L. J., M. 0., 166) turned upon the 
meaning of " uttering a forged receipt," under the 11 Geo.4& 1 Will. 
4, c. 66, s. 10, which describes the offence by the words u offer, utter, 
dispose of, or put off." The prosecutor was a money lender, and one 
Gillard applied to him for a loan, proposing the prisoner as his surety. 
The prosecutor thereupon proceeded to the prisoner's house, and, for 
the purpose of satisfying himself as to his responsibility, required the 
production of his receipts in respect of that house. The prisoner, 
with a view to causing the money to be advanced to Gillard^who was 
a man of no substance, produced to the prosecutor, and placed in his 
hands, (but for the purpose of inspection only,) three documents, pur- 
porting to be receipts for poor-rates of the house, one of which was 
forged. Upon these facts, which were found by the jury, the Court 
held that there was an "uttering" of the forged receipt; that it was 
not necessary that the party showing it should directly gain credit 
upon it, but that it was sufficient that he had used it fraudulently to 
get money by means of it, and whether for himself or another was 
immaterial. 
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[We publish, at the request of a legal friend, the charge delivered by Judge Bette on the 
trial of the master of the steamboat Reindeer, in the United States Circuit Court The 
report of the charge was taken, at the time, for the use of the United States District 
Attorney.] 



dirorit &mrt of tljc finite 0tato. 
{Far the Southern Dietrictof NeuhTork.) 

Before BETTS, District Judge. 

The United States v. Charles W. Farnham. 

INDICTMENT SOB MANSLAUGHTER IN CAUSING THE DEATH OF SEVERAL 
PERSONS BY AN EXPLOSION OF THE BOILER OF THE STEAM- 
BOAT REINDEER, WHILST THE BOAT WAS LANDING 
PASSENGERS AT BRISTOL DOCK, ON THE 
NORTH RIVER. 

The main charges of the indictment, and the facts put in proof to 
support them, will sufficiently appear in the charge of the Judge. 

J. Preecott RaU y for the United States. 

McMahon, Riggs, and W. Ourtis Noyea, for prisoner. 

BffrTB, J. — In this case, gentlemen of the jury, you have heard with 
great attention the testimony offered for the prosecution and the de- 
fence, and the arguments of the public prosecutor and the defendant's 
counsel ; and no doubt you are possessed of every fact essential to the 
merits of the case, both on the part of the United States and the 
accused. 

The indictment was originally framed against two persons, the 

VOL. XL SI 
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Circuit Court of the IT. a— The IT. 8. v. Charles W. Farnham. 

master and engineer of the steamboat Reindeer ; bnt at the instance 
of the parties accused, the charges have been severed, and the proceed- 
ings are now carried on against the master alone. 

Although the character of the event which gives rise to this prose- 
cution, is calculated to excite deep interest in the community with 
which you, as citizens, must necessarily sympathize ; we may, neverthe- 
less, congratulate ourselves that the case is now presented under such 
circumstances that the Oourt and yourselves can give to it a calm, 
dispassionate, and impartial consideration. 

it is not disputed but that Capt. Farnham was fully competent to 
the station in which he was employed. He was an experienced navi- 
gator ; he had been, more or less, for a lone period familiar with the 
use of steam machinery, and he was skilful and prudent in the dis- 
charge of his duties. There is no imputation against him of any 
improper command or omission, directly relating to this disaster, nor a 
suggestion that he was guilty of any act intentionally wrong. There 
was no designed culpability on his part, either of commission or 
neglect. 

Furthermore, although the occurrence was startling and deplorable 
in the extreme, causing the loss of numerous lives, and filling the 
whole community with alarm, yet happening more than one hundred 
miles from this city, and five or six months having elapsed since the 
shock was experienced, there is no reason to apprehend that you enter- 
tain unfavorable prepossessions against the defendant, or any other 
feelings upon the subject than such as are common to the public at 
large, and are compatible with an unprejudiced judgment upon this 
case. Nor is there any reason to suppose that you had friends or rela- 
tives involved in the calamity, whose suffering or exposure may ap- 
peal to your sympathies to the disadvantage ot the accused. 

The Court, therefore, congratulate you that, on coming to the con- 
sideration of this case, you can examine the facts, and pass upon the 
whole transaction, in a calm and dispassionate frame of mind. 

In the first instance, a question of law was raised in behalf of the 
dofendants, whether this Court, acting under the authority of the 
Federal Government, could take cognizance of the case. That ques- 
tion was properly addressed to the Court as entirely one of law. The 
Court decided that the laws of the United States govern the subject, 
and have vested congnizance of it in this tribunal. You will, there- 
fore, not regard that point as before you for consideration ; and will 
proceed upon the issue before you, and dispose of it according to law 
and evidence : acquitting the accused, if you do not find the charge 
in the indictment satisfactorily fastened upon him, or condemning him 
by your verdict if your judgments are convinced that he has commit- 
ted the offence created and defined by the law. 
^ It has been remarked, by counsel, that this Court has no jurisdic- 
tion in the case other than what is conferred by the act of Congress 
referred to. Such is the law. Unless Congress had legislated on 
the subject, the offence, however heinous, could not be proceeded 
against here, but would have come under the authority of the State 
tribunals. Those judicatories might have cognizance of the offence, 
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by force of the common law, without any act of the legislature. But 
the Courts of the United States cannot look to any authority other 
than the written law^ the act of Congress, in relation to this subject, 
which creates the offence under prosecution, and appoints the mode 
and extent of its punishment. 

It may aid us, in passing upon the facts of the case, to take a slight 
survey of the objects which Congress had in view in making these 
enactments. To this end, we may profitably notice the state of navi- 

frtaon by steam in this country, when Congress passed the act of 1838. 
on are aware, that, as a historical fact, steam had been employed for 
more than thirty years coastways, and in all the interior waters of die 
country ; and that the use of it was accompanied by many startling 
disasters, particularly on the western waters ; and the destruction to 
property and the loss of life so agitated public feeling, that Congress 
undertook to enforce regulations in the equipment and navigation of 
vessels propelled by steam, which might tend to the preservation of 
life and property exposed to that mode of transportation. The pur- 
pose of Congress manifestly was to reach the source from which these 
evils sprung, and establish rules for their prevention. In order to 
effect this, provisions were enacted requiring vessels propelled, in 
whole or in part, by steam, to be sufficiently strong to sustain the 
weight of the machinery used ; directing precautions to be supplied 
against the hazard of fire in generating steam, and to enforce watchful 
precautions in the management *of the machinery, both to avert 
explosions and disabling the vessel, as also to secure all practicable 
skill and prudence in navigating it. 

You will observe, from this general summary, the leading design of 
the act of 1838. To give efficacy to theseprovisions, the act requires 
every vessel belonging to citizens of the United States to be enrolled 
or registered, and tnat no vessel propelled, in whole or in part, by 
steam, shall be registered without first complying with the conditions 
designated ; and, to compel an enrolment, declares that no such vessel 
shall navigate the waters of the United States without it; and im- 
poses a penalty of $500 every time a steam vessel is run without such 
enrolment. The act points out the particular qualifications necessary 
to obtain an enrolment, and, in order to ascertain the sufficiency of the 
vessel and her machinery, it created a board of inspectors, for every 
revenue district of the United States, designating their duties with 
great minuteness. They are to examine the vessel, and determine 
whether she possesses sufficient strength and capacity, and also care- 
fully examine the steam boilers, and see that they/ are sufficiently strong 
for the purpose they are to be employed in ; and, if satisfied that the 
vessel and toilers are of sufficient strength, in their judgment, they 
give a certificate of such facts, without which the collector cannot 
grant an enrolment. 

In this way, Congress intended to provide for a rigid examination of 
vessels and machinery by officers appointed for that purpose, and thus 
secure a higher degree of confidence and safety in this most important 
mode of conveyance. 

The law was not, however, limited to measures looking to the 
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strength and sufficiency of steamboats and their machinery alone, but 
it save to those requirements the most stringent sanctions, pecuniary 
and personal, against owners and officers, in order to guaranty the 
safety of persons and property transported in such vessels. 

The regulations to insure the safety of property or remunerate for 
its loss, need not be specified at large, but will be hereafter adverted to, 
as explanatory of the penal enactments. They are contained in §§ 7 
and 12, which have been read to you. 

The indictment in this case is founded on the 12th section, which is 
in these words : — 

" And be it further enacted : That every captain, engineer, pilot, ox 
other person employed on board of any steamboat, or vessel, propelled, 
in whole or in part, by steam, by whose misconduct, negligence, or 
inattention to nis or their respective duties, the life or lives of any 
person or persons on board said vessel may be destroyed, shall tie 
deemed guilty of manslaughter, and, upon conviction thereof, before 
any Circuit Court in the United States, shall be sentenced to confine- 
ment, at hard labor, for a period of not more than ten years." 

The indictment charges on the master of the Keindeer the crime of 
manslaughter, because, by his misconduct, negligence, or inattention 
at the time and place alleged, the lives of many persons on board were 
destroyed. 

The question at issue, on this indictment, is ? whether the govern- 
ment have, by legal, and sufficient proof, convicted the defendant of 
the crime of manslaughter. 

In the first place, the law does not require the public prosecutor 
to prove wilful mismanagement or malconduct by the accused. You 
are not to inquire if he was guilty of intentional negligence or inat- 
tention, but only if he did what is forbid by the law. xhe point of 
inquiry before you is, whether he was guilty of misconduct, negli- 
gence, or inattention, and whether the explosion and destruction of life 
arose from either or those causes. In order to determine that, we 
must have a clear and accurate understanding of the meaning of the 
terms used by Congress in this law. 

By misconduct, negligence, or inattention in the management of 
steamboats, is undoubtedly meant the omission or commission of any 
act which may naturally lead to the consequences made criminal ; and 
it is no matter what may be the degree of misconduct, whether it is 
slight or gross, if the proofs satisfy you that an explosion of the boiler 
was the necessary or most probable result of it. 

In order to possess a satisfactory apprehension of the language of the 
act, it is important to understand what are the duties of the captain of 
a steamboat, what responsibility he incurs, and when his duty is 
merged in those of the other officers, and when the gasponsibilities of 
the other officers are independent of his. 

Was it the duty of the master to see to the state of the boiler, or 
that proper precautions were taken to relieve it of the pressure of steam 
when the boat was running or stopped, or did that duty belong exclu- 
sively to the engineer 3 

The practice and opinions of experienced officers and engineers on 
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the subject have been testified to ; and it appears that a practice has 
grown into very common use to allot to the different officers separate 
and independent trusts and commands ; and a general notion is, that 
it belongs to the pilot to navigate the vessel, independent of the cap- 
tain ; that the engineer, in his special department, is not subordinate to 
the captain in the peformance of his duties. If that was the true con- 
struction of the law, the captain would stand discharged of responsi- 
bility for all acts of the engineer appertaining to his particular depart- 
ment. There is no foundation in law for such distinction and restriction 
in the duties of officers of steamboats ; they are the same in law as 
those of officers of other vessels. The master is commander-in-chief. 
Hie law entrusts him with the control of the vessel, and every depart- 
ment of service on board it ; and the engineer has no more right to 
refuse obedience to his orders than has the mate. The captain is 
charged with responsibility for the right performance of all duties 
appertaining to the command and management of the propelling power 
of the vessel. If there be misconduct or neglect in the engineer's 
department, the captain is, by law, responsible for the consequences, 
both in- a civil and criminal prosecution. But if he procures compe- 
tent persons to perform the duties, and gives them injunctions to do 
it, the law will not presume him culpable if they, without his knowl- 
edge, neglect the duty assigned to them. • 

Although the captain may not select or engage the engineer, and 
the owners, as they nave a right to do, employ him and fix tne amount 
of his compensation, yet that circumstance no way deprives the cap- 
tain of a rightful control over him, in every particular of his service 
on board. This must manifestly be so, or there could be no unity of 
command or action in working the vessel. 

Hie notion that an engineer holds his place independent of the 
authority of the master, and that the latter has no power to restrain 
him, even if crowding the machinery with a head of steam beyond 
what the master deemed safe or prudent, has no foundation in law. 
He has supreme command, in all respects, in directing the navigation 
of the boat, including control over the head of steam to be used. He 
is responsible for every misuse or neglect of that authority, and, by 
the law in question, is made a wrong-doer, answerable as a criminal 
on indictment, if he omits to interpose and suppress the danger. He 
is bound to see that all persons, under his command, do their duty 
properly ; and especially this statute compels him, at his personal 
peril, to be actively awake to the safety of his passengers. It makes 
no difference, in his favor, if the engineer be the more skilled and 
competent man in respect to the management of steam ; the supremacy 
of authority is with the master on general principles, and, in respect 
to specific duties imposed on him by law, he is responsible that proper 
measures be taken for their performance. 

There is no distinction, in law, between the relative duties and 
responsibilities of different officers, serving upon inland waters or in 
sea-going ships propelled by steam. 

13ie pilot cannot take a course at his discretion, differing from that 
directed by the master, nor the engineer raise or keep the steam at 
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a guage beyond what is prescribed by tlie master, whatever may be 
the desire or judgment of the engineer in that respect. It belonging 
to the master, of right, to dictate to his subordinate officers, it win be 
presumed that what is constantly done by them, under his observation, 
is so done by his direction or assent, unless he proves his ignorance, 
or that his directions have been disregarded. 

The great question necessary to be disposed of in this case is, have 
you a right to regard the omission to raise the safety-valve as an act of 
misconduct, inattention, or negligence, chargeable upon the master, 
within the meaning of the 12th section of the statute f 

A learned Judge of an United States Court ruled, on the trial of an 
indictment of an engineer under this act, for manslaughter, that a boiler 
having exploded wnen the safety-valve was not raised, did not afford 
prima facie evidence of negligence on the part of the engineer. The 
instruction given to the jury, in that case, was probably placed on 
grounds not existing in the case before us. The Judge intimates dis- 
tinctly his opinion, that the commission of the offence by the engineer 
was not made out to his satisfaction. 

The statute does not ch&rge the engineer with the duty of raising 
the safety-valve, and, in that case, accordingly, as it was not his par- 
ticular duty, but that of the master, to do so, it might, perhaps, be 
insufficient evidence of a culpable and criminal negligence or inatten- 
tion to support an indictment against the engineer. 

The act is imperative in respect to the master, and imposes the 
positive duty on him to see that the safety-valve is raised when the 
boat stops. The omission so to do thus becomes, in respect to him. a 
direct violation of the law, and has an important bearing upon the 
meaning and application of the 12th section. 

5 Here the Judge read the two sections in connection.] 
t is not a correct interpretation of the law to understand it as 
requiring the safety-valve to be raised only in the contingency that the 
engine has acquired a higher pressure of steam than was raised when 
the boat was under headway, for that would permit the captain to 
keep the head of steam during stoppage the same as when coming to 
the dock, without regard to its state or danger at that time. This 
would be manifestly in violation of the whole policy of the enactments, 
because thus a boat might be running under any head of steam, no 
matter how extreme and perilous, and yet it be maintained at the same 
height at the dock. The law was framed to promote the safety of the 
vessel and the propertv and passengers onboard her. The whole pur- 
pose aimed at would be frustrated if the boat could be allowed to 
retain, when stopped, any pressure of steam she could generate whilst 
in motion. The object of the law was to secure a low state of steam, 
at all events when the boat stopped ; and, to effect this, the safety- 
valve was required to be opened so as to keep the steam down as near 
as practicable to what it was when the vessel was under headway. 
This presupposes that she was running with no more steam than was 
safe and prudent in the condition of the boiler. It would be an act of 
misconduct in itself to keep, at any time, a guage of steam on the 
boiler beyond its fair capacity to bear ; and, in addition to that plain 
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obligation implied in the provisions of the 12th section, Congress 
superadded the express obligation to raise the safety-valve on stopping 
the boat, to insure that end. 

The course of the defence would seem to imply that the defendant 
was justified in carrying any amount of steam within the range of 
fifty pounds to the square inch, which the certificate of the inspectors 
suggests the boilers would bear. - 

But the jury will observe that the inspectors have no power to dic- 
tate what amount of steam, whether forty or fifty pounds, more or 
less, may be used, or to compel steamboat owners or masters to follow 
their advice in that respect. It was wise and prudent in them to 
counsel parties on that subject ; but this was only advisory and cau- 
tionary ; they had no power to compel obedience to it. 

Nor was their opinion backed by facts which could give to it any 
special importance. They had no authority to test the sufficiency of 
the boilers by 6team, or hydraulic pressure, to ascertain whether they 
could bear fifty or ten pounds pressure to the inch. 

Moreover, these inspections are required to be made each six months. 
In this instance, the period for re-inspection had nearly come round, 
and that would be a further caution to the officers of the Eeindeer to 
be vigilant and prudent, and not rely upon the opinion of inspectors, 
given months before, as to the safety and sufficiency of the boilers. 

The testimony also affords reason to believe that, during the time 
since the last inspection, the boat had been running in active compe- 
tition with others, all which would tend to overstrain and weaken the 
machinery, and render less and less reliable and trustworthy the opin- 
ion of inspectors upon her former condition and strength. 

This condition of things is necessarily incident, to a greater or less 
degree, to all boats in use ; and, therefore, it is not to be implied that 
Congress intended to take the height of steam put upon boilers whilst 
the boat was running, as the measure of what might be retained when 
she stopped. It would be to abrogate the beneficial object of this 
feature of the law so to construe it The whole scope of the enact- 
ments show that Congress intended that steam vessels should, at all 
times, be restrained to the use of no more steam than was compatible 
with entire safety ; and the particular provision in question aims to 
fulfil that general intention by guarding against an accumulation of 
steam when the vessel is at rest. 

Masters and engineers would be responsible under the common and 
local law for putting on an unsafe amount of steam in running boats, 
and, without giving further sanction to that law, by inflicting fine or 
punishment under the United States authority for its violation, Con- 
gress limited their positive enactments, in this particular, to an absolute 
injunction that the safety-valve should be raised whenever the vessel 
was stopped. 

The new law, which goes into effect in a few days, is more ample 
and efficacious, both in ascertaining the actual strength of boilers, and 
in compelling a prudent use of them when the boat is in motion. 

The first question for the jury to consider and determine is, was the 
vessel under a prudent and safe head of steam at the time she was 
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stopped at the landing, together with a sufficient supply or water ? 
And next, whether the omission to open the safety-valve, at that time, 
was a cause of the explosion. 

A ground of defence, taken on this branch of the case, is, that the 
safety-valve is required to be raised only as a means for lowering the 
steam in the boiler, and the method pointed out in the act need not be 
adopted if other and better means are employed for effecting the same 
end. And it is contended the defendant nas clearly proved, from uni- 
versal practice and the judgment of skilful and experienced men, that 
when coal is used for fuel, steam in the boiler is more speedily and 
certainly reduced and made safe by opening the furnace and flue doors, 
than by raising safety-valves. 

, I do not, however, so interpret the statute as leaving it optional with 
the master to adopt that course or substitute another. I think it per- 
emptory, and that the master has no right to deviate from that partic- 
ular requirement The plain language of the act must govern. This 
the master is bound to obey. Congress has the like power to dictate 
in this particular as in that of the enrolment or inspection of steam 
vessels before they could be allowed to run, and, in either case, sub- 
ject owners and masters to penalties for disobeying the prohibition. 

And even in respect to the propriety of this enactment, and its 
fitness to secure the end proposed, its inutility or inferiority to other 
methods cannot be certainly determined upon the opinions or theories 
of experts. Men of any particular profession or craft do not like to be 
controlled in their callings by legislation ; lawyers, doctors, or mechan- 
ics- are apt to think they can manage their particular business better 
without, than under the direction of legislators. Engineers would not 
be inclined to think Congress understands the management of steam so 
well as themselves ; or that its rule, in that respect, was entitled to 
much consideration when conflicting with their own opinions and 
practices. But it cannot be necessary to say more on this head, than 
that such speculations can have no place here. We must accept the 
national will, expressed in the law, as fixing the method which must 
be observed and adhered to. Besides, it is by no means made clear, 
upon the evidence, that the usage of opening the doors of the furnaces 
relieves the boilers sufficiently, or that the idea is an erroneous 
one which induced Congress to require safety-valves to be always 
opened for discharge of steam when the boat should be stopped. After 
an experience of twelve or thirteen years, Congress appears to adhere 
to the same opinion ; and, in a few days, a law will go into operation 
compelling steamboats to have not only one but three safety-valves 
ready for use ; one of which shall be self-acting, and out of the power 
of the captain or engineer to control, so that it opens at a particular 

Joint of steam, whatever other means are in use to Keep that down. Nor 
o I think the engineers express themselves decidedly of opinion that 
opening the doors of the furnaces and flues can always be relied upon 
as sufficient, nor but that, under many circumstances, it will be neces- 
ary to open the safety-valves also, especially if there be a deficiencyB 
of water in the boilers. 
It seems to the Court plain that the object Congress had in view, -in 
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this provision, was to compel masters to have the safety-valve opened 
when a boat stopped, without regard to other measures which might 
be likewise employed to prevent an explosion. 

If experience demonstrated the law to be useless or improvident, and 
that additional danger was incurred by raising the valves, the legisla- 
ture should have been appealed to for a repeal or modification of it, 
that the masters need not be compelled to use means calculated to 
increase dangers instead of warding them off. The legislative will 
must govern ; and that declared by this law must be obeyed until a 
different one is substituted by Congress. But if we may judge by the 
late enactment on the subject, there has been no change of legislative 
opinion on that question. It is no matter what may be the inconve- 
nience or expense to the owners, or what delay it may cause in the 
progress of the boat ; it is your duty, equally with that of the Court, to 
hold masters of steamboats to a strict obedience to the direction of the 
legislature, and to regard an intentional deviation from it a fault. 
Whether such neglect or misconduct be of a criminal character, will 
be more particularly considered hereafter. 

The excuse set up for the master in this instance, that he was occu- 
pied with other duties of his command, cannot avail as a defence, 
because it was no way necessary he should be personally at the engine 
and raise the valve with his own hand. He would stand acquitted of 
blame if he had laid express commands on the engineer and his assist- 
ants to see that it was done at every stoppage. He is not permitted 
to leave this duty to the judgment and discretion of the engineer, even 
if he have more skill and experience than the master himself. 

The crime created by the statute does not rest upon any wrong 
intention of the officer subjected to indictment. As regards the defend- 
ant, in this case, he is not accused of any wilful misconduct or design 
to injure the vessel or any person on board, or to put either in dan- 
ger. The indictment is not placed upon that ground. You will 
examine the evidence, and see whether you can fairly imply from it 
that the captain had given proper orders for the safety-valve to be 
raised when the boat stopped ; and, if not, you must regard his omis- 
sion to take that precaution legal evidence of misconduct, negligence, 
and inattention, tending to support the indictment. 

In order to convict him, the district attorney must prove some act of 
negligence or omission. It must be shown that he has omitted to do 
something which it was incumbent on him to do in fulfilment of his 
duty, or that he did something to counteract his duty. 

(Reference to 13th section.) 

The mere circumstance of the valve not having been raised, is not 
to be taken by itself as proving the crime charged against the captain. 
The essential question is, not whether the evidence shows that the cap- 
tain was negligent of his duty, but whether the explosion was caused 
by the particular negligence proved ; that is, whether the proof satis- 
fies your judgment that the omission to raise the valve was the proxi- 
mate cause ot the explosion, and death of the persons destroyed. But, 
in examining this point, it is not important to ascertain what was the 
actual state of the boiler. If it was insufficient, from some inherent 

vol. xi. 22 
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defect, at the time it was inspected, or had afterwards become so from 
use, and there was nothing discernible by reasonable attention and 
diligence to indicate any defect, and if, furthermore, it should appear 
that such defect was the cause of the explosion, then the defendant 
cannot be made responsible, criminally, for consequences arising out 
of circumstances not within his knowledge or control. It is necessary 
for you to consider this branch of the case carefully, and if it appears, 
upon the evidence before you, that this boiler must most probably have 
exploded with a cautious use of steam, and that it was not safe, under 
such circumstances, the accused ought to be acquitted of the crime 
charged upon him by the indictment. 

It is incumbent on the jury to weigh considerately the proofs bear- 
ing upon this point, and to be satisfied there was no more than a 
reasonable head of steam upon the boiler at the time of the explosion ; 
for latent defects in that, will afford the master no protection if he 
allowed an improvident and unfeafe pressure of steam to be then gener- 
ated. The defendant is called on to answer for his negligence or 
misconduct in that particular, but not for an explosion arising from 
other causes. The only direct proof of any act of misconduct, negli- 
gence, or inattention by the defendant, is his omission to have the 
safety-valve raised at the time it was, by statute, made his duty to 
raise it ; but you must connect with that, and consider, all other 
circumstances in evidence attendant upon the catastrophe, or directly 
preceding it, and judge from the whole evidence whether, by that 
omission, he is guilty of the offence charged upon him. If, on a full 
consideration of all the facts and circumstances laid before you by the 
testimony, you are unable to determine, to the clear satisfaction of 
your judgment, what was the immediate cause of this disaster, and 
the appalling destruction of life attending it, or if, on such review, 
it remains doubtful in your minds whether the explosion was occasion- 
ed by any culpable inattention or negligence or misconduct of the defhd- 
endant, then, in either of these events, he is entitled to your acquittal. 

In submitting this case to your judgment, the Court, gentleman of 
the jury, reposes the most entire confidence in your intelligence, dis- 
cretion, and sagacity, and is persuaded that the issue, so deeply affect- 
ing the defendant and the public, will be determined by you according 
to the law and the facts. 

The jury retired at half past twelve o'clock, and, about six o'clock, 
came into Court saying they could not agree ; and the jurors request- 
ed a farther explanation of the 7th and 12th sections of the act of 
Congress. 

Judge Betts read the two sections to the jury, and remarked that, 
the command of the 7th section being positive, that the masters shall 
open the safety-valve on the stoppage of the boat, it is an act of mis- 
conduct and negligence in him to leave it to the option of the engineer 
to open the valve or not, at his discretion. It was the duty of the 
master to give explicit orders that the statutory direction, in this 
respect, be strictly obeyed. The true construction of the law does not 
authorize the master to keep the safety-valve down whilst the steam is 



THE NEW. YORK LEGAL OBSERVER. 171 

N. Y. Supreme Court— Selah Mathews et al agt The Howard Insurance Go. 

no higher, on stopping the motion of the boat, than when she is under 
headway, if she was running under an unsafe pressure. The law does 
not authorize the master to keep on a head of steam, when the boat is 
stopped, which was dangerous when she was under headway. 

The 12th section does not declare that the particular act of miscon- 
duct or neglect, in keeping down the safety-valve when- the boat is 
Btopped, is a criminal offence ; but it becomes so under that section, if 
the omission to open the valve, at the time, caused the explosion of the 
boiler. If the jury are satisfied, upon all the evidence, that an im- 
proper and unsafe force of steam was kept on the boiler, and that it 
exploded from that cause, and of the further fact, that, if the safety- 
valve had been opened when the boat was stopped, the danger would 
have been avoided, then, as before remarked, the master's disobedience 
of the 7th section, in that respect, would be legal evidence against him 
under the 12th section. That disobedience is not declared to be, of 
itself, a crime ; but yet, if it causes the death of a person on the boat, 
it may prove the misconduct or negligence made criminal by the 12th 
section. 

Whether it had that effect or not, is wholly matter of fact for the 
jury to decide. 

The jury then returned to their room and, after an absence of 
one hour, returned into Court, stating their inability to agree on a 
verdict 

By consent of counsel, on both sides, the jury were discharged with- 
out rendering a verdict. 
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Selah Mathews et al agt. The Howabd Insurance Company of N. Y. 

POLICY OF INSURANCE — COLLISION — LOSS — DEMUBEER TO COMPLAINT. 

A recovery, in a Court of Admiralty, against one vessel for an injury done to another by 
a collision, at sea or upon the lakes, caused by the negligenoe and want of skill of the 
master and crew of the former, is a loss within the purview of a policy which insures 
against the M perils of the seas (or lakes)." ^ 

It is no defence to the insurers upon a marine policy, whether such policy contain a clause 
insuring against barratry or not, that the loss was occasioned by the negligence of the 
master ana crew of the vessel insured 

The steam propeller Ontario, navigating the river St. Lawrence and 
the lakes Ontario, Erie, Huron, and Michigan, was insured by the de- 
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fendants, among other things, against loss or damage by the " perils of 
the lakes*" The policy contained no clause covering losses by barratry. 

Daring the period covered by the policy, the propeller, while navi- 
gating lake Huron, came in collision with the barque Utica, by means 
of which the latter was injured. The owners of the barque subse- 
quently libelled the Ontario in the District Court of Illinois, alleging 
tnat the injury arose from the negligent and unskilful conduct of the 
master and crew of the Ontario. The owners of the Ontario appeared 
and defended, but were defeated, and a recovery was had against her 
for the sum of seven hundred and ninety dollars and ninety-one cents, 
besides costs. This sum, with the interest and costs, were ultimately 
paid by the plaintiffs, the proprietors of the propeller at the time of 
the collision, and this suit is brought upon the policy, to recover the 
amount so paid, together with the expenses of the defence in the Dis- 
trict Court. 

The question arises upon a demurrer to the complaint. 

S, Mathews, for plaintiff. 
0. Hastings, for defendants. 

Selden, J. — The defendants resist a recovery in this case upon two 
grounds. 

1st. That the damages claimed are too remote. That the insurers 
are liable only for damages directly resulting from the perils insured 
against, and not those which are remote and consequential. 

2d. That the injury having been caused by the negligence of the 
plaintiff's own agents, the master and crew, the insurers are not liable, 
there being in the policy no clause assuming the risk of barratry. 

I consider the questions in this order for my own convenience. 

In regard to the first of these positions, I find it difficult to resist the 
reasoning of Judge Story in Peters v. The Warren Ins. Co., 14 Peters, 
99, and in Hale v. The Washington Ins. Co., 2 Story, E., 176. In 
those cases it is, I think, satisfactorily shown, that damages of the kind 
claimed here are to be regarded as the immediate legal consequence 
of the collision. The liability of the owner is fixed eo mstcmti the 
collision takes place. It is its immediate and inevitable effect. The 
owner, therefore, sustains a direct injury from the collision, and I doubt 
whether it is necessary to resort to the more refined reasoning by which 
the injury is proved to be to the ship itself in consequence of its 
liability upon a proceeding in rem for the damage. The argument 
against the liability of the insurers rests, as stated by Judge Story, 
upon the assumption " that the insurance attaches only to the extent of 
the direct injury sustained by the very thing insured." But the learn- 
ed Judge shows this assumption to be without foundation. 

I think the authority of the case of De Vaicx v. Salvador, 4 Adol. 
& El., 420, ought to be considered as successfully overthrown, at 
least in this country, by the two cases to which I have referred. 

We come, thai, to the main question in the case, to wit : Are the 
insurers liable, upon a marine policy not insuring against barratry, for 
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a loss occasioned by the negligence of the master or crew of the vessel 
insured, provided the immediate cause of the loss or injury is one of 
the perils insured against ? 

This is a grave question, of great importance in the law of marine 
insurance. To me it seems surprising that it has not more frequently 
arisen. Perhaps this may be, in some measure, accounted for by the 
fact that most policies do insure against losses by barratry. In regard 
to policies which insure against barratry, it is now entirely settled in 
the English Courts, that it is no defence to the insurer, where the proxi- 
mate cause of the loss is a peril insured against, that the loss would not 
have happened but for the negligence of the master or crew of the 
vessel insured. 

The counsel for the defendants supposes that the liability, in such 
cases, results from the express assumption by the insurer of theoisk of 
barratry, and that, but for that clause in the policy, there would be no 
liability. If they are right in this, then the cases in the English 
Courts, which have held the insurers liable upon such policies, weigh 
nothing in favor of the plaintiff here. 

But, are they right ? The leading case on the subject is that of Bush 
v. The Royal Exchange Co., 2 Barn. & Aid., 73. 

The policy, in that case, insured against fire and also against barratry. 
The loss was by fire. The defendant proved that the fire occurred 
through the " negligence of the mate," and the Court held this no 
defence. 

Now, it is important to settle, with precision, the ground upon 
which this decision was made. 

This can best be done by a close examination of the opinion deliv- 
ered in the case by Bayley, J. 

In some portions of that opinion, stress appears to be laid upon the 
fact that the policy insured against barratry ; for instance, the Justice 
sayB : " When we find that tney (the insurers) make themselves an- 
swerable for the wilful misconduct of the master in other cases, it is 
not too much to say that they meant to indemnify the assured against 
fireproceeding from the negligence of the master and mariners." 

The learned Justice, before making this remark, had quoted Emeri- 
gon and other continental writers upon maritime law, to show that, in 
most European countries, and especially in France, the insurers were 
held liable for a loss occasioned by the negligence of the master and 
crew, provided the policy assumed the risk of Darratry, otherwise not. 
But he adds that, as the term barratry, as used by the French writers, 
comprehends negligence as well as wilful misconduct, and as the term 
in the English policies is applicable only to the wilful misconduct of 
the master or mariners, the authority of Emerigon would afford no 
ground for their decision in that case. 

This part of the argument of the learned Justice, then, is really 
this: 

The insurers are not liable for a Iosb occasioned either by the barra- 
try or the negligence of the master or mariners, unless the policy con- 
tains a clause insuring against barratry. 

By the English law, barratry and negligence are distinct things, and 
the one term does not include the other. 
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Bat if an English policy insures against barratry, it also insures 
against negligence. How so ? Not because the terms include it, for 
that is expressly denied ; but because the insurer, having assumed the 
risk of the wilful misconduct of the master and mariners, " it is not 
too much to say that they meant to indemnify " against their negli- 
gence. Is this a just conclusion ? 

By what logic is it proven that an insurer may not be willing to run 
the risk of the honesty and integrity of a master whose skill, care, 
and promptness he would, by no means, warrant? 

I think the decision rests upon a much sounder argument than this, 
and it is given in the opinion itself. 

The Justice having first shown that the policy insured, amongst 
other things, against losses " by fire," and that the loss, having been 
occasioned " by fire," comes within the express terms of the policy, 
proceeds as follows : — 

" If the ship had been wilfully set on fire, it would have been barra- 
try, and the underwriters would be liable ; but it has been argued that 
the underwriters are only liable for a loss by barratry, because that is 
one of the risks expressly mentioned in the policy ; and that the negli- 
gence of the master and mariners, not being a risk expressly described 
in the policy, the underwriters are not liable for a loss thereby occa- 
sioned. In this case, however, the loss is occasioned by fire, against 
which the assured is protected by the terms of the policy ; and, %n our 
law at least, there is no authority which says that^ trie underwriters are 
not liable for a loss, the proximate cause of which is one of the enu- 
merated risks, but the remote cause of whAch may be traced to the 
misconduct of the master and mariners" 

Here is the substance of the argument for the decision, and, in my 
view, it is amply sufficient. Nothing is said about the defendants 
having insured against barratry, and, therefore, impliedly against 
negligence. 

It is put upon the sensible and logical ground that the policy insured 
against a loss by fire, and that the loss, having occurred from fire, was, 
therefore, within the express terms of the contract ; and that the Court 
would not look beyond the immediate cause of the loss to see whether 
some link in the sequence of causes might not be found which did not 
fall within the terms of the policy. 

The prima fade liability of the insurers, under their express agree- 
ment, could only have been avoided by showing that there was an 
implied warranty, on the part of the insured, against the negligence of 
the mate and crew. 

The question of warranty was considered and disposed of in the 
same opinion. 

It was conceded that there was an implied warranty that the ship 
should, in the first instance, be provided with a competent master and 
crew, as was held in the case of Tait v. Levi, 14 East, 481 ; but it was 
expressly held that this warranty did not extend " to the conduct of 
the crew in the subsequent part of the voyage.'' 

Now, the ruling upon this point is decisive of the whole case. The 
loss being within the terms of the policy, the insurers must, of course, 
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be liable, unless the insured is deemed to have assumed the risk of the 
negligence which led to it. But the Court held that the insured did 
not, even impliedly, assume that risk. The liability of the insurers 
inevitably follows. 

This view of the principle of this case is confirmed by the subse- 
quent case of Walker v. Maidcmd, 5 Barn. & Aid., 171. 

The loss, in that case, was from a peril of the sea, but would not 
have occurred but for the negligence of the crew. 

Bayley, J., says : " It is the duty of the owner to have the ship 
properly equipped, and, for that purpose, it is necessary that he should 
provide a competent master and crew in the first instance; but, hav- 
ing done that, ne has discharged his duty, and is not responsible for 
their negligence as between him and the underwriters." 

Here is nothing about the insurers having taken the risk of barratry, 
and about the greater risk including the lesser. It is put upon title 
broad and only tenable ground that the negligence of the crew is not a 
risk which the insured assumes, and, therefore, that such negligence is 
no answer to the insurers' liability for a loss arising directly from one 
of the perils insured against. 

This doctrine is followed up in the case of Bishop v. Pen&and, 7 
Barn. & Ores., 219, and more pointedly in the case of Shore v. 
BartdUy 7 Barn. <fe Ores., 798, note. 

The principle of these cases has received the repeated sanction of 
the Supreme Court of the United States. 

In the case of Waters v. The Merchants* ZouisviUe Ins. Co., 11 
Peters, 213, Mr. Justice Story alludes to the cases in reference to the 
precise distinction which I have been considering, and, although he 
concedes that in the case of Bush v. The Royal Exchange Ins. Co., 
the Court do rest their judgment, in party upon the circumstance that 
the policy insured against barratry, yet he says that the Court also 
relied upon the ground, that, the proximate cause of the loss having 
been a peril insured against, the negligence of the master was no de- 
fence ; and he also says that the later cases of Walker v. Maittand 
and Bishop v. PmUand, were put exclusively upon the latter ground. 

It is clear, therefore, not only from the case last cited, but from that 
of The Columbia Ins. Co. v.ZatDrence, 10 Peters, 509, where the same 
doctrine was held, that the Supreme Court have interpreted these Eng- 
lish cases as I have done. And in the case of Bale v. the Washing- 
ton Ins. Co., 2 Story, R., 176, it is treated by Justice Story as a jpoint 
entirely settled, botn in this country and in England. No allusion is 
made, in this last case, to the policy as insuring against barratry or 
otherwise ; nor had that, in my judgment, anything to do with the 
question of the defendants' liability. 

It will be seen that this view of those cases saves the necessity of 
resorting to the nice and embarrassing distinctions between proximate 
and remote causes ; distinctions, the tracing of which would Frequently 
lead to the most refined metaphysical subtflties, because, it being held 
that the negligence of the crew is not a risk which the insured have 
agreed to assume, in other words, that there is no implied warranty 
against it, it is of no consequence whether this negligence is a proxi- 
mate or remote cause, as it is no defence in either case. 
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It is necessary to look into the doctrine of proximate causes, only so 
far as to see whether the loss can fairly be said to have arisen from a 
peril insured against. 

It may be objected, to this view of the authorities, that it proves too 
much. That it follows from it that it would be no defence to show that 
the loss was occasioned by the barratry of the master, where the policy 
did not insure against barratry. 

Now, it is not true that this would necessarily follow, but I would 
stand by the conclusion if it did. 

The clause in policies, which insures against losses by barratry, is not 
necessary, I apprehend, to make the insurer liable in cases where the 
barratrous conduct of the master or crew has led to a loss by the " perils 
of the sea." In such cases, the insurer is made liable by the express 
terms of his contract, and he can only exempt himself from liability 
by showing that there is an implied warranty by the insured against 
such barratry, which, so far as I know, has never been expressly held 
by the common law Courts, unless it is involved in the decision of the 
case of Waters v. The Merchants' Louisville Ins. Co., 11 Peters, 213. 
In that case it was laid down, that a loss from fire, where the fire was 
caused by barratry, was to be deemed a loss bv barratry and not a loss 
by fire, and did not, therefore, come within the policy \ which insured 
against a loss by fire but not by barratry. Now, by what logical pro- 
cess this is made out, I confess myself unable to see. But no matter. 
This is very different from deciding that, in a .case where the immedi- 
ate cause of the loss was a peril insured against, it would bar the 
recovery to prove that the loss would not have happened but for the 
barratry of the master or crew. That has not yet been decided in this 
country, I believe. There is no doubt that, by the French law, the 
risk of barratry, where the policy is silent on the subject, is thrown 
entirely upon the insured. Article 27, Title 5 of the Code de Com., 
contains an express provision to that effect. But whether the princi- 
ples of the common law accord with this enactment of the French 
code, does not appear to be settled. 

The main object of the clause in policies insuring against barratry, 
is not to prevent a defence against a loss from a peril insured against, 
but to extend the contract of insurance to a class of risks not other- 
wise within the policy at all, as, for instance, to losses arising 

From sailing out of port without paying port dues ; N 

Breaches of blockade or embargoes ; 

Resistance to the right of searcn ; 

Smuggling, mutiny, &c, &c. ; 
none of which would come within the ordinary terms of a policy. 
We can see, therefore, abundant reason for the insertion of this clause 
in policies, without supposing it necessary to avoid the consequences of 
an implied warranty on the part of the insured. 

Whether there is such a warranty at common law, may be settled ; 
but, if so, I have not met with the decision. 

The conclusions to which I have thus arrived do, no doubt, come in 
direct conflict with the decision of the Supreme Court of this State in 
the case of Grim v. The Phoenix Ins. Co., 13 Johns., 451. But that 
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case stands almost alone, and I consider its authority more than coun- 
terbalanced by the series of decisions to which I have referred. It 
was cited and expressly disapproved by the United States Supreme 
Court in the case of The Patopsco Ins. Co. v. Coulter, 3 Peters, 222. 
If the question was between a single decision of the latter Court and 
the Supreme Court of this State, I should feel bound to follow our own 
Court. But as I consider the question settled, both in England and in 
the Courts of the Union, in opposition to the doctrine of the case in 
Johnson, I feel warranted in disregarding that case. 

I have, thus far, considered this question in the light only of the 
authorities bearing directly upon it. But a strong argument may be 
drawn from analogy, founded upon the settled doctrine in cases of fire 
insurance upon land. 

It seems to be universally conceded, in respect to policies against 
losses by fire upon land, that it is no defence to show that the loss was 
attributable to negligence, either of the assured himself or his 
servants. 

Judge Story, in remarking upon this doctrine in the case of Colum- 
bia Ins. Co. y. Lawrence, 10 Peters, 517J says : " Indeed, if such losses 
were not within such policies, the indemnity against sixth risks would 
be practically of little importance, since much the larger number of 
fires of this sort may be traced back to some negligence, slight or 
otherwise, of the members of families." 

This reasoning applies to marine insurances with no less force than 
to those upon land. If tracing the loss to some negligence constituted 
a defence, liability upon a policy would be almost invariably resisted. 
The difficulty would not be avoided by drawing the line between proxi- 
mate and remote acts of negligence. Such a rule would be very diffi- 
cult of application. 

The true question in all such cases, whether the lops arises upon land 
or water, is, was the immediate or proximate cause of the loss one of 
the perils insured against ? If it was, the insurer is liable unless he 
can show the breach of some implied warranty by the insured. 

In both classes of policies, the question resolves itself into > one of 
implied warranty, and all the cases hold, as I have shown, that there 
is no such warranty, by the insured, against the negligence of the 
master and crew. 

The loss, therefore, in this case, having arisen from collision, which 
is abundantly settled to be a peril of the sea, within the ordinary terms 
of a marine policy, it follows, from the principles I have adopted, that 
the plaintiffs are entitled to judgment upon the demurrer. 
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Hkney Keep, Kebpondent, ogtf. George P. Lobd and Samuel N. 
Bbowx, Appkllantb. 

PERSONS INDEBTED TO BAOH OTHEB— INBOLVENOY OF ONE OP THfiM— 
EQUITABLE SETOFF — ASSIGNMENT OF CLAIM. 

Where two persons are indebted to each other, on disconnected demands, and one becomes 
insolvent, the solvent party cannot maintain an action for that cause alone, to compel 
an equitable set-off before the debt owing by the insolvent party becomes dm. li, 
before it becomes due, he assigns the demand against the solvent party, the assignee 
may recover the assigned demand, free from all claims of set-off on the part of the 
solvent debtor against the insolvent, where there is no pretence that the assignment of 
the claim was made with intent to defeat the set-off 

When no other ground exists to support an equitable set-off than the insolvency of one 
of two parties, severally indebted to each other, the right of set-off does not attach 
until the debt owing by the insolvent has become due. 

This case came before the general term on an appeal from a judg- 
ment sustaining a demurrer to the answer to the complaint. 

The plaintiff, as assignee of Charles King, brought this action to 
recover for goods sold and delivered by King to the defendants between 
the 20th of February and the 1st of July, 1861, on a credit which 
expired on the 25th of December, 1851. King assigned this account 
to the plaintiff on the 18th of September, 1851. 

The defendants were owners oi a note made by King on the 2d of 
June, 1851, payable six months after its date, and which was purchased 
by them on the 5th of June, 1851. 

In their answer, they claimed an equitable right to setoff the note 
against, and in extinguishment of, alike amount of the account, on the 
grounds that they owned the note when King assigned the account he 
had against them to the plaintiff; that King was then and since has 
been insolvent, and since then has movqi out of, and ceased to reside 
in, this State. 

All other facts requisite to a full understanding of the case, are 
stated in the opinion of the Court. 

A. P. Man, in behalf of the appellants, made and argued the fol- 
lowing pointe : — 

I It is a primary principle, that the assignee of a thing in afction 
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(other than negotiable paper) takes it subject to all equities between 
the original parties. 

Murray v. Sylburn, 2d Johns. Ch'y R, 441, 443 ; 2d Story's Eq., 
§ 1047 ; Niagara Bank v. BosevOt, 9 Cow., 409. 

IL The present case is folly within the equity, if not within the 
letter, of the statutes of set-off. 

III. The answer presents a clear case for an equitable setoff, and 
Courts of Equity nave uniformly compelled a set-off under like 
circumstances. 

(See cases below cited). 

1st The counter-claim or setoff is properly presented by answer. 
It was not necessary to file a cross-complaint. 

Jennings v. Wearier, 8 Paige, 503 ; Gay v. Gay, 10 Paige, 369, 
877. 

3d. The power of Courts of Equity to compel a set-off is not de- 
rived merely from the statute. It rests upon the original jurisdiction 
of Courts of Equity, and upon their general power over their suitors. 

Gay v. 6fay 7 10 Paige, 369, 376 ; Simpson v. Mart, in error, 14 J. 
R, 63; Memll v. Fowler, 6 Dana, on p. 306 ; 2d Story's Eq. Jur., 
§1431,1488,1437,1444. 

3d. The true and actual debt due from defendants to King, at the 
time of his assignment to plaintiff, was only the balance between their 
respective demands against each other. This was the rule of the civil 
law, and has always been acted upon by Courts of Equity. 

4th. The facts of the insolvency of King, and his removal beyond 
the State, and that defendants have no security for their note, are con- 
trolling reasons with a Court of Equity for compelling a set-off. 

Lindsay v. Jackson, 2d Paige, 681 ; Gay v. Gay, 10 Paige, 369, 
376 ; Stewart v. Chamberlin, 6 Dana, 32 ; Merrill v. Fowler, 6 Dana, 
805 ; Jennings v. Webster, 8 Paige, 508. 

5th. A Court of Equity, under such circumstances, would compel a 
Set-off^ even against a plaintiff who had purchased for actual consider- 
ation paid at the time. It certainly would in a case like the present, 
where no consideration has passed. 

Stewart v. Chamberlin, 6 Dana, 32 ; Merrill v. Fbwler, 6 Dana, 
305 : Chance v. Isaacs, 5 Paige, 592.- 

6th. The fact that the note of King was not due at the time when he 
assigned the book account to the plaintiff, does not impair the equitable 
right to a set-off. The right to an equitable setoff Became perfect the 
moment King became insolvent. It was enough, at any rate, that the 
note would mature before the account. 

Chance v. Isaacs, 5 Paige, 592 ; Lindsay v. Jackson, 2 Paige, 581 ; 
Gay t. Gay, 10 Paige, 869. 

K S. Yowng, in behalf of the respondent, made and argued the 
following points : — 

L The claim of the defendants is not a demand against the plaintiff, 
nor is it such as might have been set off against Charles King, the 
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assignor, while the demand on which suit is brought belonged to 
him. 

2 R. S. (3d ed.) p. 450, § 39, sub. 7, 8, 10, 11. 

The defendants' demand had not become due at the time qf the 
assignment to plaintiff of demand on which suit is brought ; conse- 
quently, no right to set off defendants' demand existed at the time, 
and the assignee took the claim clear of any' right of set-off against it. 

Wells agt. Stewart, 3 Barb. S. C. Rep., 40; Oraves v. Woodbury, 
4 Hill, 559 ; Spencer v. Barber, 5 Hill., 569 ; Watts v. The Mayor, 
dkc., 1 Sand. Supr. Ot. R., 23 ; Beckwith v. The Union Bank, 4 Id., 
604. 

II. The defendants have no right, in equity, to set off the note held 
by them against the plaintiff's demand. 

1. The demands are independent, and not connected with each other. 
To be the subject of set-off, in equity, under its extra statutory juris- 
diction, there must be a connection between the detnands. 

2 Story's Eq. Jur., § 1434 ; Schermerhorn v. Anderson, 2 Barb. 8. 
0. Rep., 584 ; Rawson v. Samuel, 1 Oraig and Phil., 161, 173, 174, 
178. 

2. No equitable right of set-off, in favor of the defendants, had 
attached at the time of the assignment to jolaintif, the note held by 
them not being then due. A Court of Equity would not interfere to 
enforce or establish a set-off in their favor of a claim not due. The 
doctrine of equitable set-off has never been carried to the extent qf 
changing the contracts qf parties. 

BraMey % v. Angel, 3 Com., 475 ; Spencer v. Barber, 5 Hill., 569 ; 
Ainslie v. Boynton, 2 Barb. S. C. Rep., 263 ; Lindsay v. Jackson, 2 
Paige, 584 ; Luncan v. Lyon, 3 John. Ch. Rep., 358, 360. 

By the Court, Boswoeth, J. — The debt owing to King by the defend- 
ant, was for goods sold and delivered by him to them between the 20th 
of February and the 1st, of July, 1851, and became due on or about 
the 25th of December, 1851. 

King, on the 18th of September, 1851, assigned to the plaintiff in 
trust for the payment of his debts, all his property, including the debt 
owing to him by the defendants. , 

About the 5th of June, 1851, the defendants purchased a note 
against King for the payment of $300, payable six monihs from June 
2d, 1851, or on the 9th of December following, being a few days prior 
to the maturing of the demand on which this action is brought 

The defendants insist on the right to set off the amount of the note 
in satisfaction of a like amount of the debt or demand on which this 
action is brought, on the grounds that they owned the note when King 
assigned his account against them to the plaintiffs ; that he then was 
and since has been insolvent, and since then has moved out of, and has 
ceased to reside in, the State. 

It is perfectly well settled that such a setoff cannot be made under 
airy provision of the revised statutes, as neither demand was due when 
King assigned to the plaintiff 

2 JR. S., 354, § 12, sub. 8, and id. p. 174, § 43. 
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But the defendants insist that the case presents a natural equity, 
entitling them to a set-off, and insist in their answer, under § § 149 and 
274 of the code, for the same relief that a Court of Equity would have 
given them on a bill filed to compel the set-off to be made. 

This is not a suit between King and the defendants, and neither de- 
mand was due when King assigned to the plaintiff. If, on a biirfiled 
by the defendants against King on the day, but before the assignment 
was made, stating the facts contained in their answer, they would not 
be entitled to a decree making the set-off, then the judgment appealed 
from is correct, and must be affirmed. No case has been cited in 
which such a bill was sustained on such grounds, where the debt ow- 
ing by the defendants was not due at the time the bill was filed. 

In Lindsay v. Jackson, 2d Paige, 584, a set-off was decreed, but the 
demand against the defendant was due when the bill was filed. The 
demand against the complainant was not due. It was the duty of the 
defendants to pay at once and without delay. The complainants alone 
had an interest in haying the credit on the demands against themselves 
to which the terms of their obligations entitled them. And, in that 
case, no third persons had acquired any legal or equitable right. * 

In Chance v. Isaacs de Smyth, 5 P., 594-595, the Chancellor intima- 
ted that, in that case, if the complainant had held and owned the note 
against Isaacs at the time the latter assigned a demand he had against 
the complainant to Smith, he would have decreed the set-off, on the 
ground that, although the note held by " Chance was not due at the 
time of the assignment, yet, as it would have become due long before 
the complainant's notes were payable, an equitable right of set-off would 
then have existed, which it would have been unconscientious on the 
part of Isaacs to deprive lum of by assigning the complainant's notes 
to other creditors." 

• The same remark is applicable to this opinion as the same learned 
Chancellor made concerning an opinion intimated by Chancellor San- 
ford in Troup v. Haiqhb, Hop. R., 270, viz. : " that it is not entitled 
to the force of a judicial decision, and was not called for by the case be- 
fore him ; nor does it appear to be founded upon any adjudged case." 
8 P., 505, Jennings v. Webster. 

The opinion intimated in Chance v. Isaacs, 5 Paige, 595, professes, 
on its face, to have no other authority for its support than the princi- 
ple of the case of Lindsay v. Jackson. In the latter case, the bill was 
entertained because the debt owing by defendant was due at the time 
the bill was filed, and the Chancellor there said, that it might present 
an entirely different question if the defendant's debt was now due from 
the complainants, wno were seeking to compensate it by a claim 
against the defendants, payable at & future day." 10 J. B. Moore, 
198, Young v. Oye et al. 

In Oay and others v. Gay, 10 Paige, 269, before and at the time J. 
P. Gay assigned to Messrs. Lee & Morrison, the defendant owned 
judgments against J. P. Gay, recovered on notes indorsed by defend- 
ant for J. P. Gay's accommodation, and which defendant had paid. 
The judgments were due at the time of the assignment, and the de- 
mand assigned was due, and the amount owing by defendant had been 
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liquidated by a master's report. It therefore presented a case in 
which the party seeking to compel the set-off had a demand against 
the other, which was due when the latter assigned the demand belong- 
ing to him. 

In Bradley v. Angel, 3 Corns. 475, the Court of Appeals denied the 
right of set-off, though the plaintiff's debtor was dead, and his estate 
insolvent, on the ground that the debt against his estate was not due 
when the bill was filed. In that case, the debt owing to the defend- 
ant, by the plaintiff, was due. Allowing a set-off before the debt 
owing by the defendant becomes due, is compelling him to pay before 
the tune stipulated by his contract, and is making a new contract for 
him. 

This, it is believed, a Court of Equity never attempts to do, in a 
case of independent and disconnected demands, on the mere ground of 
the insolvency of one of the parties. 

Unless there has been a mutual credit, founded on a subsisting debt 
on the other side, or an express or implied agreement of set-off, it will 
not be done. Howe etalv. SAephara et al, 2d Sum., 414-418 ; Gor- 
don v. Lewis, ed., 629 ; Bade v. Irwin's Bxe're, 2 How. 8. R. (U. S.) 
383, 390. 

In Ainslie v. Boynton, 2 Barb. S. C. R., 263, the assigned claim 
had been liquidated in amount by a report of referees before it was as- 
signed ; ana before and at the time it was assigned, the plaintiffs held 
a judgment against the assignor of the claim. The plaintiff's claim 
was due when the assignment was made, and the amount of the claim 
against him had been then ascertained and liquidated. 

I find no adjudged case to the effect that one of two parties, having 
distinct and disconnected demands against each other, neither of which 
is due, can, on the mere ground of the insolvency of the other, file a 
bill against the insolvent and compel a set-off against the other. Un- 
less this can be done, no bill could have been filed by the defendants 
against King, on the facts stated in the answer, at any time prior to his 
assignment to the plaintiff. No equitable right to a set-off had then 
attached, because neither debt was then due, and there was no connec- 
tion between them, creating an equitable right to have one debt made 
to compensate the other. 

I do not find, in any of the cases cited on the argument, nor in any 
which have come under my observation, any intimated opinion in 
favor of the contrary doctrine, except that intimated in Chance v. 
Isaacs, 5 Paige, 505, and this intimation is opposed to one made by 
the same Judge in Lindsay v. Jackson, 2d Paige, 584-585, on this 
point. 

It seems to me that the principle decided in Bradley v. Angel, is 
conclusive upon this question. 

Whether the dfebt owing by the party against whom a set-off is 
sought matures before or after the one owing to him, does not seem 
to affect the principle. 

Although maturing first, he cannot be compelled to pay it before it 
is due by the terms of his contract Where there is no fraud, and no 
agreement to set it off against a debt owing to him, and where there 
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is no connection between it and any such debt, he cannot be compelled 
to pay it before the time he contracted to pay it by cancelling and dis- 
charging a debt owing to him by a person to whom he is thus indebtd. 

The met that the debt owing by the party against whom the set-off 
is sought falls due last instead of first, throws no difficulty in the way 
of adjusting equities to the accuracy of a penny, and if insolvency alone 
is a sufficient ground for administering an equity at variance with the 
statutory rules of set-off, it would seem to be at variance with reason 
and right to hold that a set-off might be compelled if the demand ow- 
ing by the defendant fell due sixteen days before the one owing to 
him, but could not be if it fell due sixteen days afterwards. 

But if it can only be compelled on a bill filed after the demand 
against the defendant is due, no principle is violated. The defendant, 
in such a case, owes a debt which, in equity and good conscience, he 
should pay instantly. No injustice is done him, and no new contract 
is made for him, by compelling him to pay, by receiving a credit for it, 
before a demand owing to himself by the person to whom he is in- 
debted, and who has a strict rig;ht to immediate payment. 

The principle of such a rule is, that, in case of distinct and indepen- 
dent demands owing by each of two persons to the other, an equitable 
right of set-off attaches, if one becomes insolvent, the moment the 
demand against the insolvent becomes due, and not before. 

That, where insolvency is the only equity for enforcing a set-off, con- 
trary to the provisions of the statute, such equity gives no right to 
compel the insolvent to pay before the demand against him has become 
due. 

Gordon v. Lewis, 2d Sumner, 638-634 ; Bradley v. Angela 3 Corns., 
475 : Wells v. Stewart, 3 Barb. S. R. 40 ; Schermerhorn v. Anderson, 
2 ia. 584 ; Spencer v. Barber, 5 Hill, 569 ; Graves v. Woodbury, 4 
id. 559. 

If this be the true rule, then no equitable right of set-off had attached 
at the time King assigned to the plaintiff. We are of the opinion that 
the judgment appealed from should be affirmed. 
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J&. $. Common #Uct0. 
(April Special Term, 1858.) 
Before Mr. Justice INGRAHAM. 
William H. Knopfel and others agt. John Seuhebt, impleaded, <feo. 

MISDESOSIPTION OF PROMISSORY NOTE— NOTICE OF PROTEST. 

Where a notice of protest misdescribes the note in some particular, the notice is sufficient 
to charge the endorser if it appears, from the notice, that the endorser could not be' 
misled. 

The defendant was endorser of a promissory note, made by one Leughi, for $170, dated 
the 20th of September, 1850, payable four month* after date. The notice sent to the 
defendant (the payee) ran thus : — 

"PUaee to take notice, that a promissory note, made by M. G. Leughi, for $170, dated Few- 
York, September 20th, 1850, payable throe months after date, endorsed by you, is protest- 
ed for non-payment, (payment having been demanded and refuted,) and that the holders look 
to you for the payment thereof" 

Held, that the notice was sufficient to charge the endorser. 

This action was tried at the December term of the New-York Com- 
mon Pleas, before Ingraham, First Judge, and the only question raised 
on the trial was the sufficiency of the notice of protest. 

Plaintiff proved demand of payment of the maker of the note, and 
refusal, and also the service of a notice of protest on the following 
day upon the payee, the defendant. 

The notice of protest, (a copy of which is set forth in the marginal 
note,) was produced by the defendant, and identified by the witness as 
the notice served upon the defendant. 

It described the note in every particular except as to the time the 
note had to run, the notice stating it to be a note payable three months 
after date, whereas the note in suit was payable four months after 
date. 

The Judge directed a verdict for plaintiffs, with liberty to the defend- 
ant to move to turn the verdict into a verdict for defendant. 

Defendant, upon a Case made, moved, at special term to change the 
verdict into a verdict for defendant 

The case was submitted upon written arguments. 

John H. White, for plaintiff. 
W. J). Craft, for defendant 

Ingbaham, J. — The notice of protest in this case, described the note 
as payable in three months, when, in met, the note was payable in four 
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months after date. It contained the date of the note and the amount, 
and the date of the notice was correct as to the time when the note actu- 
ally was due, there being from the date of the note to the date of the 
notice a period of four months. 

I should doubt whether this notice would be good, were it not 
that I feel constrained, by the decision of the Court of Appeals in 1 
Comstock, 413, to hold the notice to be sufficient The only fact that 
varies that case from this- is, that the plaintiff proved there that the 
note so protested was in the Cayuga Sank, and was given to that bank 
in a renewal of a former note, and that there was no other note of the 
same parties in that bank. 

If tne principle of that case is correct, viz., that the endorser could 
not have been misled by the error in the notice, I feel compelled to 
say that that rule is equally applicable here, although there is no evi- 
dence of facts similar to those proved in that case. JBut such evidence 
here is unnecessary. Here we have the names of the drawer and en- 
dorser, the date, the amount, and the date of the notice on the day 
when it became due. The mere error in stating the note to be paya- 
ble at three months instead of four months, could not have misled the 
defendant. It might have been entirely omitted, and the notice still 
begood. 

Whatever may be my view of the correctness of that decision, it is 
enough to say that it is my duty to recognize it as the law of the 
State. 

The plaintiff is entitled to judgment. 



PRACTICE CASES, 
ft 8- Jtapmor Cottrt. 

(February General Term, 1858.) 

Before Chief Justice OAKLEY, and DUER and BOSWORTH, Justices. 
Jambs Linden, Respondent, agU Mary Ann Graham, Appellant. 

ACTION FOB SLANDER OF TITLE — PLEADING — DEMURRER. 

In an action for slander of title, whereby the plaintiff was prevented from obtaining a 
loan on the mortgage of the property, or from telling it» it is essential to stating a 
% eanse of action, to name the person or persons who refused, for that cause, to loan or 
purchase. If not named, the complaint is demurrable. 

' This case came before the Court on an appeal from an order made 
vox* xi. 24 
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at special term, overruling a demurrer to the 5th cause of action set 
out in the complaint. The cause of action stated is, the speaking of 
slanderous words of and concerning the plaintiff 's title to certain lands, 
whereby he was prevented from procuring a loan upon a mortgage of 
the lands. 

This count states, that the plaintiff " caused application to be made 
to one Samuel Osgood, being in the business of loaning money for 
others, and the said Samuel Osgood, but for the grievances hereinafter 
stated, could and would have procured such money, so applied for, to 
be loaned to the plaintiff, upon the security of a mortgage upon such 
lands." It then sets forth the words spoken, and avers that, by reason 
thereof, " the said Osgood, and his various friends and customers, re- 
fused to complete and carry out such contemplated loan, to the great 
damage and injury of the plaintiff." 

The demurrer assigns for cause, 

1st. That this count does not state facts sufficient to constitute a 
cause of action. 

2d. That there is no averment of any special damage therein. 

3d. That no person is therein named who promised or intended to 
make, or would have made, any loan on said property. 

4th. That the not obtaining a loan thereon, is no special damage. 

T. J. Glover j for defendant and appellant. 
H. Brewster, for respondent. 

By the Courts Boswobth, J. — This count does not name any person 
with whom Osgood was in treaty for a loan, upon the security of a 
mortgage of plaintiff's land, and who would have made a loan but 
for the speaking of the slanderous words. 

Words spoken of and concerning the title to property are not action- 
able per se. Special damage must have resulted, or no action will lie. 
This must be stated in the complaint. To make such a statement as 
will constitute a cause of action, the person must be named who was 
induced not to purchase or make a loan by reason of the slander. 

In Malachy v. SoperetaL, 3 Bing. N. 0. p. 371, the declaration was 
defective in the particular assigned for cause of demurrer in this action. 
After verdict for the plaintiff, the defendant moved in arrest of judg- 
ment, on the ground that the declaration did not state any legal cause 
of action. The Court, on full argument, deemed the objection well 
taken, and arrested the judgment. 

Lowe v T Hcvrwood, Oro. Oar., 140 ; Tasborough v. Day, Oro. Jac., 
484; Manning v. Avery, 3 Eeble, 153, and Cane v. Govlding, Style's 
Rep., 169, 170, were cited by the Court as authorities fully sustaining 
their judgment. 

We apprehend that, in all actions of slander for words not in them- 
selves actionable, the right to recover depends upon the question 
whether they caused special damage, and that the special damage 
must be fully and accurately stated. J? the special damage was a loss 
of customers, or of a sale of property, the persons who ceased to be 
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customers, or who refused to purchase, must be named ; and that, if 
they are not named, no cause of action is stated. 1 Selden, K., 14, 
Kendall v. Stone. 

In Tobias v. Harland, 4 Wend., 537, which was an action to recover 
damages for slanderous words spoken of articles manufactured by the 
plaintiff, whereby divers persons refused to purchase them, the declara- 
tion was held bad on general demurrer, because such persons were not 
named. 

It is bad on general demurrer, because proof of the loss of other 
customers than those named is inadmissible. If none are named, 
nothing can be proved, and, as a necessary consequence, no legal cause 
of action is stated. Saunders' Pie. & Ev., 243, (5) ; 1 Hall, Sup. Ct. 
R, 399. 

The person or persons who were induced, by the slander, to refuse to 
purchase, or make a loan, must be called as witnesses. Their declara- 
tions are inadmissible as evidence to make out a cause of action. Tilk 
v. Parsons, 2 Car. & P., 201. 

It is obvious that, unless they are named, a defendant will be utterly 
unable to make any preparation to try the question of special damage. 

On both authority and principle, we consider the count demurred to 
bad in substance, and that the order appealed from must be reversed, 
and an order entered sustaining the demurrer. In this conclusion the 
Judge who made the order appealed from concurs. The plaintiff may 
amend the count on payment of the costs of the demurrer and of this 
appeal. 



October Special Term, 1852. 
.» Before Mr. JUSTICE DUER. 

Khxhub aot> axoiher agt. Wuxxamb. 

ACTION FOB DELIVERY OF WAEKHOTJBE-EOTRY. 

In an action to compel the delivery of a document in writing; the Court will not aet aside 
the proceedings upon the ground that the paper, upon ita lace, hat no value, if evi- 
dence to prove value may be given upon the triaL 

The question whether value can be shown by extrinsic proof; is a question of law, which, 
when the document is set forth in the complaint, or is annexed, is proper to be raised 
by a demurrer. 

A warehouse-entry, if evidence of the title of its possessor to the goods which it de- 
scribes, is as properly a subject of an action for its delivery a* a certificate of stocfc or a 
bUl of exchange. 

This was an action to compel the delivery of a wfurekouse-entry, of 
which a copy was annexed to the complaint. The document was enti- 
tled " Warehouse^ Entry," and purported to be an entry at the cystoio 
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house of certain merchandize imported by the plaintiffs ; bat it was 
not signed by the collector, warehouse-keeper, or any other officer of 
the customs, nor was it stated to be assignable. 

Joachdmsetij for the defendant, now moved to set aside all the pro- 
ceedings, upon the ground that the entry was not, upon its face, a 
negotiable instrument having value, and, consequently, was not replev- 
isable. 

Dues, J. — It is a sufficient reason for denying this motion that the 
plaintifls, in the affidavit which they were required to make to obtain 
a delivery, (code, § 207, sub. 1-6,} have sworn that the entry has a 
certain value ; ana 1 apprehend that I have no right now to say that 
this allegation is erroneous or false. It is true that the paper has no 
value upon its face, and, apparently, can be of no use to any person 
holding its possession ; but I am by no means certain that this defect 
may not be supplied by evidence upon the trial. I cannot say that it 
may not, and will not be proved, that an original warehouse-entry is, by 
the usage of merchants, an evidence of tide, the possession oi which 
is indispensable to enable the importer to dispose of his goods, so long 
as, the duties being unpaid, they remain in a public store, and it may 
be that it is only upon the production of this entry, and only to its 
possessor, that the goods are ever delivered from the warehouse. These 
suppositions are not excluded by the mere fact that the entry is not 
signed, since there may be other means of ascertaining its identity and 
genuineness, of which the counsel and myself are now ignorant At 
any rate, the question whether extrinsic proof may be admitted to 
show Hie value of the entry, is regarded, by me, as a doubtful question 
of law, which can only be properly raised and decided upon a demur- 
rer. There can be no difficulty in raisins the question in that form, 
since the entry, as a copy is annexed and is referred to, may well be 
considered as a part of the complaint. At present it is enough to say, 
that if the document to which the suit relates has no value, the defend- 
ant cannot be prejudiced by its delivery, while the plaintiffs, if it has 
the value they allege, may sustain an irreparable loss if their proceed- 
ings are now set aside. 

1 do not understand it to be denied, that if the character and value 
of a warehouse-entry are such as I have supposed they may be, its de- 
livery may properly be claimed in* an action like the present It is 
settled that a bill of exchange and ot^lading, and a certificate of stock, 
may be replevied, and between them and an entry, which is a transfer- 
able evidence of title, it seems to me no tangible distinction can be 
stated. 

The motion is denied, but without costs. I cannot say that it ought 
not to have been made.* 

•Tfcis decision vh approyed o( upon consultation, by all the Judges. 
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November Special Term. 

Before Mr. Justice BOSWORTH. 
Henry Bubdell, Administrator, agt. William Btjrdell. 

DEPOSITION TAKEN DE BENE ESSE — FILING NUNC PRO TUNC. 

Where a deposition taken de bens an is not filed within ten days, as directed by the 
statute, the Court may order it to be filed nunc pro twit. 

James Burdell was examined on the 1st of July, 1852, de bene 0**4 
as a witness on the part of the plaintiff, pursuant to 2 B. S., § 392. 
Defendant's attorney was duly served with the order for, and attended 
at such examination and cross-examined the witness. When the 
deposition was concluded and certified, plaintifl's attorney handed it 
to his clerk, directed him to make a copy of it, file the original within 
the ten days, and serve notice on defendant's attorney that it was so 
filed. The clerk copied it, and, on the 10th of July, by mistake, filed 
with the clerk of the Court the copy instead <Jf the original, and gave 
notice to defendant's attorney that the original was duly filed. On the 
17th instant the mistake was first discovered. 

Plaintiff's attorney, on an order to show cause, and on affidavits 
showing these facts, and that the witness resides in Michigan, and is 
now absent from the State, moves for an order directing the deposi- 
tion to be filed now t as of the 10th of July, 1852. 'Die motion is 
opposed on the ground that filing of it within the ten days is a statu- 
tory pre-re<juisite to its admissibility as evidence ; that, not having been 
so filed, it is not a deposition, and that the Court has no power, by 
ordering it filed mmc pro inmc^ to make it evidence. That the statute 
must be literally and strictly complied with, or the whole proceeding 
is a nullity. That the Court has no power to dispense with a condition 
imposed by statute. 

S. Sanxay, for plaintiff. 

A. F. Smith, for defendant. 

Boswoeth, J. — All the proceedings preliminary to the taking of the 
deposition conform strictly to the provisions of the statute. The de- 
fendant's attorney was present upon the examination of the witness, 
and cross-examined him. It was certified by the officer before whom the 
examination was had, on the day the examination took place. With- 
in ten days thereafter, a copy of the deposition was (by mistake) filed 
instead of the original. At the earliest moment after the mistake 
was discovered, the plaintiff moves the Court for an order directing it 
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to be filed nunc pro tunc. It is clear that the order should be granted, 
unless the filing of the deposition within ten days after it was taken is 
made, by statute, an indispensable condition to its admissibility as evi- 
dence. 

I do not think the statute necessarily requires such a construction. 
The 5th section prescribes how the examination shall be conducted. 
Section 6th declares that, " such deposition " shall be read to and sub- 
scribed by the witness, shall be certified by the officer taking the same, 
u and, within ten days thereafter, shall be filed in the office of the clerk 
of the Court in which such action shall be depending." 

The words "such deposition," as used in §6, mean the unfiled and 
uncertified deposition spoken of in § 5. Section 7 declares that " such 
deposition" or a certified copy of it, may be given in evidence on the 
trial by either party. The words " such deposition," as used in § 7, 
evidently contemplate a deposition certified and filed, but do they 
necessarily mean that it cannot be read unless it has been filed within 
the ten days ? 

No provision is made for its custody during the ten days. The right 
is given to either party to read it on the trial ; unless the provision that 
it must be filed in ten days can be regarded as directory merely, then 
it will be in the power of the party at whose instance it is taken, if 
the testimony is unfavorable to nim, to deprive the other party of all 
benefit from it, by omitting to file it within the ten days. 

A construction, involving such consequences, should not be given 
unless imperatively required. Section 6th is evidently designed as 
much for the benefit of the opposite party, as of the one at whose in- 
stance the deposition is taken. 

Section 8 specifies what facts, on being satisfactorily proved, will 

Srevent the reading of the deposition. An omission to file it within 
le ten days is not one of the enumerated objections. 
Prior to the adoption of the code, there were but four clerks of the 
Supreme Court. If a witness had been duly examined de bene esse, so 
short a period before the circuit that there was not time to file it with 
a clerk of the Court before the cause was reached, and, in the mean 
time, the witness had died, could it be read on the trial, or would it 
be necessary to put the cause over the circuit that it might be filed, to 
entitle the party taking it to have it read ? I do not think that the 
statute imposes such a condition as a right to read the deposition in 
evidence. 

This case is distinguishable from Jackson, ex. dem. agt. Hobby, 20 
J. R., 357, and Richardson v. Gere, 21 Wend., 156. 

Jackson v. Hobby presented the question whether the deposition of 
a witness, taken bjr virtue of a commission under 1 K. S., 519-520, 
§ 11, could be read before it had been filed with the clerk of the Court, 
and it was held that it could not. That statute provided, that when 
the commission and deposition were sent by an agent, he " should de- 
liver the same to one of the Judges of the Court, who was required, 
after taking the affidavit of the agent, " to deposit the said commission 
and return with the said affidavit in the office of the clerk of the said 
Court" 
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The section farther provided, that " every such deposition, being so 
taken and returned, shall be allowed and read," &c. 

The Court held, that the words " being so returned" could not be 
satisfied with anything less than an actual filing of the deposition by 
the officer, and in the manner prescribed. That the Judge was made 
one of the officers for completing the return, and that, in legal and com- 
mon parlance, a commission was not returned until deposited in the 
office m which it was returnable. 

But § 7 of 2 R. S., 392, contains no such words. It does not say 
that such deposition, on " being so filed," may be read. It directs it 
to be filed, and allows the party ten days, as a matter of course, in 
which to file it, but does not say that he shall not be permitted to read 
it, and does not seem to contemplate that he may defeat the right of 
the opposite party to read it, by failing to file it within the ten days. 

Svckardeon v. Gere presented the question whether a deposition 
taken by commission under 2 R. S.,§ 393, § 11-31, which had been 
actually filed, could be read. The officer who allowed the interroga- 
tories did not direct upon the commission "in what manner" it should 
be returned, which § 23 requires to be done. He directed it to be re- 
turned to the clerk of Tompkins Co., but omitted to direct in what 
manner. It was returned to him by mail. He took it from the post- 
office and filed it. Nelson, Oh. J., said, " without the direction pro- 
vided for by the act, I do not see how a return can be legally made at 
all, for, in the absence of it, there is no mode recognized by the law. 
The commission would be nugatory in this respect. But it is clear 
that the return by mail is admissible only by the permission of the 
offieer, in the exercise of his discretion." 

Section 31 provides that "the examinations and depositions taken 
under a commission issued, executed, and returned, as herein directed," 
may be used in evidence, <fcc. This was not returned as directed, for 
no direction had been given as to the manner of returning it. The 
statute required such direction to be given on the commission itself. 
This, necessarily, must be done before the witnesses are examined. 

I do not thinK that either of those cases decide any principle appli- 
cable to this. 

Even if it was apparent that the statute imposed, as a conditiou to 
the right to read a deposition, that it should be filed within ten days 
after it was taken, it is, by no means, clear that the code has not con- 
ferred on the Court ample power to grant the relief sought. 

Section 174 declares that the Court, in its discretion, " may supply 
an omission in any proceeding." The obvious meaning of this phrase 
is, that the Court may supply any omission in any proceeding which, 
by law, may be taken in the progress of an action. The previous part 
of the section gave power to allow " any act to be done after the time 
limited by the code," and the section is made applicable to pre-exist- 
ing suits. Act of June 11. 1849, § 2. sub. 1. Hence, if this suit had 
been commenced prior to tne code, the authority to grant the relief 
sought would seem to be unquestionable. The section having given 
the fullest power in respect to proceedings regulated by the code, and 
the same power over pending suits, and it being possible that, in new 
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suite, there might be a failure to conform proceedings, regulated entirely 
by the revised statutes, to all the requirements of such statutes, further 
power was given, in the most comprehensive terms, to " supply an 
omission in any proceeding" which might be required to promote the 
ends of justice. 

The filing of a copy instead of the deposition itself, is a mere omis- 
sion of a thing which the statute directed to be done. It occurred by 
mistake, and contrary to the intent of the plaintiff's attorney. The 
filing of it now, instead of on the 10th of July, and as of that date, 
can do no possible harm to the defendant. It is but doing what he 
was notified at the time had then been done, and what, for aught that ap- 

Jears, he supposed had'been done, until the plaintiff 's attorney informed 
im of the discovery of the mistake. 

I am of the opinion that the Court may ftrder the deposition to be 
filed now, as of the 10th of July, 1852, and that, on being so filed, it 
will be as available to either party as if it had been actually filed on 
that day. An order to that effect may be entered. 
This opinion was read to and approved by all the Judges. 



Affidavits by Persons residing abroad to be used in the Eng- 
lish Courts. 

We have been repeatedly applied to, to know before whom an affi- 
davit should be sworn, to be used in the law Courts in England. It 
was formerly deemed necessary that such an affidavit should be sworn 
before a person duly authorized to administer cm oath ; this was regu- 
lated by the statute 6 Geo. 4, c. 87, § 20, by which it was enacted. It 
was supposed that, according to the provisions of that statute, an affi- 
davit, made before the British Consul abroad, could be used in the 
Courts of law or equity in England ; but it was held that the British 
Consul was not authorized to take such affidavits, his authority being 
limited to those cases in which an oath or affidavit would be valid 
when taken before a justice of the peace. The point was expressly 
decided in the case of Le Veux v. Bechdey, 2 D. & L., 31, where an 
affidavit was produced in support of an application for a new trial, 
which was sworn before the British Consul at Paris, whose signature 
was verified by a person in the foreign office. The objection was taken 
and prevailed, that the affidavit was sworn before a person not com- 
petent to take an affidavit in any proceeding in which an affidavit, 
sworn before a justice of the peace, would be insufficient, the Court 
citing the case of export* Hutchinson, 4 Bing., 606. The mode of 
swearing affidavits is not, however, now regulated by that statute, but 
by the 15 & 16 Vict., c. 86, § 22, by which authority is riven for affi- 
davits to be sworn and taken " before any of her Majesties Consuls or 
Vice-Consuls, in any foreign parts out of %er Majesty's dominions "; 
and it directs the Court to take judicial notice of the seal or signature 
of the Consul or Yice-ConsuL 
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Frkdebick Follbtt v. Elam E. Jswitt and Thomas M. Foots. 

LIBEL— ETVTDKNCE— PLEADING. 

The incongruous rale of the Courts of this State, that a defendant in an action for slander 
or libel, might show, to rebnt the presumption of malice, that he believed the charge 
when made, to be true, but most not show anything tending to prove it true, traced to 
its origin in the case of Underwood v. Parley 2 Strange, 1200. 

The rule in Underwood v. Parka, shown not to be an original rule of the Common law, but 
a departure therefrom, and a mere piece of judicial legislation. 

The defect in this legislation in excluding appropriate matter in mitigation, because not 
pleaded, without providing any mode in which it could be pleaded, exhibited. 

Also shown, how the matter was made still worse by the gratuitous adoption of another 
rule, vis. : that pleading the truth of the charge in justification, was conclusive evidence 
of malice in the original publication. Section 165 of the Code, properly construed, af- 
fords a complete and appropriate remedy for the evils resulting from these unjust rules. 

The construction given to this section in Graham v. Stone, 6 How. Pr. R., 15, disapproved, 
and shown to leave the matter in a worse condition than before. 

The subject of giving evidence in actions of slander, of previous reports of the truth of 
the charge in mitigation, considered; and the distinction between such evidence as 
bearing upon the character of the plaintiff, 'and upon the presumption of malice on the 
part of the defendant, adverted to. Evidence of this kind Deiag admitted in England for a 
the latter purpose ; but not in this State. 

The difference in actions for libel between cases where the libellous article is merely a 
republication of an article previously published, and where it re-asserts the charge, 
referring to the previous article as authority, exhibited. 

In the former case, the prior publication may be given in evidence in mitigation, in the 
latter, Quere. 

The rule in relation to striking out redundant matter under the Code is, that unless it is 
clear, that no evidence can properly be received under the allegations objected to, they 
will be retained until the trial. 

Where, therefore, the alleged libel contained the following: "The indictment brought 
against him (the plaintiff) by his own friends, has never been answered or disproved. 
He stands accused of a heedless and extravagant, if not corrupt squandering of the Canal 
funds, under his control: and this, we presume, the Courier regards as one proof of the 
'friendliness 'of Mr. Follett for the Canal; n and the answer set up in mitigation, that 
the State Auditor had made a report to the Canal Board, charging the plaintiff sub- 
stantially as charged in the libellous article, which report had been published in the 
newspapers of the State, with comments; and that the article complained of was based 
upon such reports and comments, and was a legitimate commentary thereon ; a motion 
to strike out the matter bo pleaded in mitigation, as redundant, was refused. 
VOL. XL 25 
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This is an action for a libel. The plaintiff, at the time of the publica- 
tion of the alleged libel, was one of the Canal Commissioners of the 
State of New York, and then a candidate before the people for reelection. 
The defendants were publishers of a daily newspaper in the city of 
Buffalo, calledthe Buffalo Commercial Advertiser. 

The obnoxious article consisted of an elaborate editorial comment 
upon a paragraph taken from the Buffalo Courier, a paper friendly to 
the plaintiff; and contained, among other things, the following : 

"The indictment brought against him (the plaintiff) by his own 
friends, has never been answered or disproved. He stands accused 
of a heedless and extravagant, if not corrupt, squandering of the Canal 
funds under his control : and this, we presume, the Courier regards as 
one proof of the * friendliness ' of Mr. Follett for the canal." 

The answer, although somewhat wanting in precision, in substance 
sets up a series of official acts, on the part of the plaintiff as a justifi- 
cation in full of all the charges contained in the article alleged to be 
libellous ; and then appends the following paragraph, viz. : 

" And the defendants further answering say, as mitigating circum- 
stances, according to the statute, that before the publication of the said 
supposed libel, G. W. Newell, Esq., auditor, &c, made, on the 25th 
day of August, 1852, a report to the Canal Board and the Commission- 
ers of the Canal Fund, in and by which it appeared, among other 
things, that the expenditures for repairs and superintendence on the 
division of the Canals, under charge of said plaintiff, had, for the six 
months previous thereto, increased to the amount of fifty per cent, over 
those of any like period of time in any former year. That said report 
was published in the various newspapers in this State, acccompanied 
by editorial comments, charging the said plaintiff with incompetency 
and corruption, and wasteful and extravagant expenditures of the pub- 
lic funds; and. that the said supposed libel referred to, and was 
based upon, the facts contained in the said report and such editorial 
comments as aforesaid ; and was a legitimate commentary thereon." 

The answer then sets out the same official acts of the plaintiff not as 
a defence, but in mitigation of the damages ; and in conclusion repeats 
theparagraph above recited. 

The defendant moves to strike this paragraph relating to the report 
of the Auditor, from the answer in both places where it occurs as ir- 
relevant and redundant. 



i 



Sklden, J. — This motion brings under review the law in relation 
to mitigating damages in action for oral and written slanders ; a sub- 

i'ect which has brought great and just reproach upon the common 
aw. 
The Courts hare straggled with the incongruous rules which have 

Erevajled upon this subject for mpre than a century, without ever 
aving, in a single instance, taken the trouble to trace the difficulty to 
its source. 

Those rules have been frequently denounced as absurd. I will refer 
to one instance only : In the case of Dolloway v. Turriil, 26 Wend., 386, 
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Senator Lee (page'390) Bays, (€ I cannot avoid the conclusion from cases 
coming under my own observation as well aa those appearing in the 
books, that the tendency of the decisions is, to hedge around and pro- 
tect plaintiffe in actions of slander generally, as if they were the 
particular favorites of the Courts ; and to embarrass defendants with 
difficulties, as if it vrere desirable to prevent them giving the truth in 
evidence in justification." 

A few passages from our State Reports will amply justify these re- 
marks. In Root v. King, 7 Cowen, 603, Chief Justice Savage says, 
that the defendant in an action for libel or slander " may show in evi- 
dence, under the general issue by way of excuse, anything short of a 
justification, which does not necessarily imply the truth of the charge, 
or tend to prove it true, but which repels the presumption of malice, 
arising from the fact of publication." page 633. 

Justice Marcy in Wormouth v. Oramer, 3 Wend., 395, says : "Par- 
ticular facts, which might form links in the chain of circumstantial 
evidence against the plaintiff, cannot be received under the general 
issue, in mitigation of damages." 

In Purple v. Horton, 13 Wend., 9, Judge Savage again lays down 
the rule as follows : " Facts and circumstances may be shown in miti- 
gation when they disprove malice, and do not tend to prove the charges, 
or form a lin^. in the chain of evidence to prove a justification." 

In Cooper v. Barber, 24 Wend., 105, Judge Bronson holds the same 
doctrine. He says : "Facts and circumstances which tend to disprove 
malice, by showing that the defendant, though mistaken, believed the 
charge true when it was made, may be given in evidence, in mitigation 
of damages. But if the facts and circumstances offered tend to establish 
the truth of the charge, or form a link in the chain of evidence going 
to make out a justification, they are not admissible in mitigation of 
damages." 

Nothing could be more inconsistent than this rule. Its separate 
branches are directly repugnant to each other. The words " facts and 
'circumstances," as useain these extracts, do not include rumors or 
reports of the truth of the charge, or mere information to that effect 
derived from other credible persons : these belong to another branch 
of the subject. 

How then can we conceive of any " facts and circumstances " which, 
when proved, would show that the defendant believed the charge when 
made to be true, and which would at the same time have no tendency 
to prove it true t There are no such facts and circumstances in any 
case. How could the defendant persuade the jury that he believed 
the charge, without showing some reason for that belief? The rule 
nullifies Itself, and virtually prohibits a defendant from giving any 
evidence to repel the presumption of malice. 

On the other hand, the plaintiff is at full liberty to give evidence of 
express malice, with a view to enhance the damages. This has been 
repeatedly held : Defries v. Dams, 7 Carr. ai^d Payne, 112.; Bromage 
v. Prosser, 4 Barn, and Cres., 247 ; Howard v. Ssoston, 4 Corns., 157. 

First, then, malice is presumed from the falsity of the charge : to this 



196 THE NEW-YORK LEGAL OBSERVER. 

N. Y. Supreme Court— Frederick Follett v. Elam R. Jewitt and Thomas M. Foot*, 

the plaintiff may superadd proof of positive malice, and thus aggra- 
vate the damages ; while the defendant is precluded from giving any 
evidence to repel malice in mitigation. BLe is told that he may give 
evidence to show that he believed the charge to be true, provided it 
have no tendency to prove it true — that is, he may, if he can, show that 
he believed it true ; out must not show that he had the slightest reason 
for believing it. 

This is mockery. 

There is not the slightest difficulty in tracing this absurdity to its 
origin, and showing precisely how it crept into our judicial system. 
Originally, not only anything which had a legitimate tendency to 
disprove malice, but even the truth of the charge itself, might be given 
in evidence under the general issue, in an action for slander to miti- 
gate-the damages. 

The case of Smithies v. Harrison, 1 Lord Kaym., 727, shows that 
such was the law at that early day ; and this practice was in harmony 
with the general principles applicable to other cases. It never was 
any objection to evidence in mitigation that, under a different state of 
the pleadings, it might constitute a complete defence. 

But it seems that this practice was found liable to the objection, that 
plaintiffs were frequently surprised by proof as to the truth of the 
charge, which they had made no preparation to meet. When, there- 
fore, in the subsequent case of Underwood v. Parks, 2 Strange, 1200, 
which was an action of slander, the defendant offered, under the plea 
of not guilty, to prove the words to be true in mitigation of damages*, 
the Chief Justice refused to permit it, saying, that " at a meeting of 
all the judges upon a case which arose in the Common Pleas, a large 
majority of them had determined not to allow it for the future, but 
that it should be pleaded, whereby the plaintiff might be prepared 
to defend himself, as well as to prove the speaking of the words." 

It is this little item of judicial legislation which has created all the 
trouble. The embarrassment produced by it has been felt from that 
day to the present. The object of the rule was just and right : but its 
effect, when operating in connection with other established rules, was 
not foreseen. 

If after this a defendant in an action of slander offered to mitigate 
the damages, by proving under the general issue, not that the 
words were true, but that he had, when they were spoken, good reason 
to believe them to be true ; he was met by the objection, that this 
would violate the rule in Underwood v. Parks. 

This objection was sound. A rule which excluded the evidence of 
truth 'of the words, if carried out, must necessarily exclude evidence 
tending to prove them true. It would obviously be impossible to an- 
ticipate the effect of the evidence, and to discriminate in advance 
between such as might produce conviction on the minds of the jury, 
and that which would fall short of it. 

Here, then, was a dilemma. The established rules of pleading 
would allow nothing short of a complete defence to be spread upon 
the record. The defendant, therefore, was prevented by this role from 
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pleading the absence of malice in mitigation ; and by the rale in 
Underwood v. Parks, from giving it in evidence without being 
pleaded. 

The whole difficulty would have been obviated, if the judges, when 
they undertook to change a rule of the common law, had foreseen that 
unless they went a little further in their legislation, and provided that 
defendants might plead, or give notice of matter in mitigation, their 
rule would effectually exclude tbsm from the benefit of such matter if 
it existed. 

In England, the Courts, in some instances, paying more regard to 
justice than to logic, held, that although a defendant could not give 
evidence in mitigation, which, if pleaded, would amount to a justifica- 
tion, he might nevertheless prove anything falling short of it. Knobell 
v. Fuller, N orris' Peake in Append., 32 ; Leicester v. Walton, 2 Camp., 
251. 

But it was manifest that this rule, and that in Underwood v. Parke, 
could not stand together. How was the Court to tell, when the evi- 
dence was offered in detail, whether in the end it would amount to a 
i'ustification or not? This was manifestly impossible. Hence the 
egal profession in England resorted to another expedient for avoiding 
the effect of the rule in Underwood v. Parka ; wnich was to put in a 
plea of justification in ofl eases, under which they introduced their 
evidence with a view of having it considered in mitigation. 

In this State, and in the State of Massachusetts, the Courts, with a 
logic which cannot be impugned, whatever we may think of the justice 
of its application, uniformly insisted, that a rule which excluded evi- 
dence of the truth of the words, must exclude evidence having a ten- 
dency to establish its truth. 

This conclusion, however, would have produced very little practical 
inconvenience, if they had left open the mode resorted to in England, 
of avoiding its effects by receiving evidence going to disprove malice 
under a plea of justification. But here arose, first in Massachusetts, 
and then in this State, another obstacle in the way of a defendant who 
was prepared to prove his innocency of all malicious intent. It was 
held that, putting a plea of justification upon the record, was in itself 
conclusive evidence of malice, and precluded the defendant from set- 
ting up or proving the want of malice, or claiming any mitigation on 
account of its absence. 

I will quote a passage or two on this subject. In the case of Boot 
v. King, 7 Cowen, 613, Chief Justice Savage says : " When a defen- 
dant undertakes to justify, because the publication is true ; the plea, 
or which is the same thing, a notice of justification, is a republication 
of the libel. It is an admission of the rrudicious intent with which the 
publication was first made." 

In the same' case in error, 4 Wend. 114, Chancellor Walworth says 
(page 139) : " If the charge is true, the defendant has another remedy 
by pleading the truth in bar of the action, which will be a complete 
defence ; but if he sets up such defence, which turns out to be untrue, 
it is a deliberate repetition of the slander on the records of the Court, 
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and it is then too late for him to allege that the original charge was 
made tinder a mistake." 

Again, in Purple v. Horton, 13 Wend., 9, Ohief Justice Savage re- 
peats the doctrine. He says : " Notice of justification put upon the 
record is evidence conchuwe of malice. If a notice that defendant in- 
tends to prove the truth is evidence of malice, the offer of evidence 
tending towards proof, cannot show the absence of .malice." 

Thus were defendants hedged about on every side, and mitigation 
of damages by disproving malice was rendered impossible. If they 
declined to justify upon the record, their evidence could not be re- 
ceived, because it would violate the rule of Underwood v. Parke ; and 
if they did so, and failed to make out a complete justification, however 
near they might come to it, they, according to this doctrine of the Courts, 
only aggravated their guilt. 

Such was the law in this State 'at the time of the enactment of the 
Code. In Massachusetts, where the same rules were adopted, the 
legislature interposed long since. See Stat of 1826, ch. 107, sec. 2, 
which, after providing that a plea of justification shall not be taken as 
evidence that the words were spoken, proceeds as follows : " Nor shall 
such plea of justification, if the defendant fail to establish it, be of it- 
self proof of the malice of such words ; but the jury shall decide upon 
the whole case, whether such special plea was, or was not, made with 
malicious intent." 

This Statute furnished a complete remedy for the difficulty which 
grew out of the doctrine, that a plea of justification was an admission 
of malice ; but it left the rule of Underwood v. Parke in full force 
without the obvious relief which a simple provision, that a defendant 
might plead, or give notice of matter in mitigation, would have 
afforded. 

This brings me to the -remedy which the Code has provided. Sec. 
165 reads as follows : " In the actions mentioned in the last section (i. e., 
libel and slander), the defendant may in his answer allege both the 
truth of the matter charged as defamatory, and any mitigating cir- 
cwmetancee to reduce the amount of damages ; and whether he prove 
the justification, or not, he may give in evidence the mitigating cir- 
cumstances." 

How was it possible to devise any language more exactly adapted 
to meet and remove the embarrassments which, as we see, existed. 

The omission in the rule of Underwood v. Parke is supplied, and 
the doctrine, obviously unsound, in regard to the effect of a plea of 
justification, abrogated. 

In the case of Graham v. Stone^ 6 How., Pr. R. 15, Mr. Justice 
Johnson was called upon, at Special term, to give a construction to this 
section. In the general tone and spirit of the decision ,in that case I 
cordially concur. But I am unable to assent to either of the positions. 
1. That mitigating circumstances must necessarily be pleaded in con- 
nection with a justification ; or, 2. That the section was not intended to 
admit any evidence in mitigation which was not admissible before. If 
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this construction is sustained, then one of the most highly remedial 
provisions which the Code contains, is rendered nugatory. 

The answer before us was obviously drawn to meet the doctrine of 
this case, and hence the incorporation of the matter in mitigation, 
sought to be expunged with the matter set up as a justification. 

But I cannot concur in the construction given to the section in 
Graham v. Stone y for another reason. If the complaint is verified, the 
defendant could only plead in mitigation in cases where, at the time of 
putting in his answer, he could conscientiously swear to his belief of 
the truth of the charge. This would leave the subject in a worse con- 
dition even than beiore the Code, where defendants could plead a 
justification, and thus introduce their mitigating evidence, which the 
jury in most cases would not fail to consider, notwithstanding the 
charge of the judge to the contrary. There is nothing in the language 
of sec. 165, which imperatively calls for the interpretation given to it in 
Graham v. Stone. 

I feel constrained, therefore, to hold that matter in mitigation may 
be pleaded either with, or without, a justification. But- if with a justi- 
fication, it should be pleaded separate from, and not as a part of it. 

The consequence of this conclusion is, that the paragraph objected 
to where it occurs as a part of the defence set up oy way of justifica- 
tion, is redundant and must be stricken out. The other paragraph is 
well pleaded, provided the matter alleged is such as can properly be 
received in mitigation of damages. 

Tnifl brings us to another question, about which much confusion has 
prevailed. 

In actions of slander, the attempt has often been made to mitigate 
the damages by proving that the defendant did not originate the 
charge, but that reports of its truth were current before; and in 
actions for libel, that the charge had been taken from some previous 
publication. 

There has been a want of just discrimination on this subject. Re- 
ports unfavorable to a plaintiff may be offered for either of two 
purposes — to prove the character of the plaintiff to be bad, or to repel 
the presumption of malice. It is obvious that these two modes of di- 
minishing the damages are entirely distinct in their nature, and yet 
the cases in regard to this kind of proof treat them indiscriminately, 
and hence the confusion on the subject.* 

The English Courts, which have sometimes admitted evidence of 

{rior reports, have been charged by the Courts of this country with 
aving departed, from the universal principle, that wherever the 
character of a party is assailed, the evidence must be confined to 
general character. 

This charge, however, is founded upon a misapprehension of the 
object for which the proof was received ; which was, merely to show 
that the defendant had some reason to believe the charge to be true, 
and thus to repel, to a greater or less extent, the inference of malice. 
But there may be good reasons why this species of evidence should not 
be received, even for the latter purpose* It must be regarded as set- 
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tied in this State that it cannot be. Mopes v. Weeks, 4 Wend., 659 ; 
Inman v. Foster, 8 Wend., 602. 

The role is the same in Massachusetts, Wolcott v. RaU, 6 Mass., 
514. 

Again, there is another distinction that has been generally overlook- 
ed. To make a charge, because others have made it, depending upon 
them for its truth, and referring to them as authority, is one thing; 
and simply to assert that others, naming them, have made such a 
charge, is another and quite different thing. 

In the latter case I do not hesitate to say, that proof that the persons 
named have made the charge, is admissible in mitigation, even if it 
be not a defence. 

But the question with which we have more immediately to do is, how 
far a publisher of a newspaper may be permitted to show, by way of 
disproving malice and mitigating damages, that the libellous article 
was not original, but was either a literal or virtual republication of a 
charge previously published. 

This subject is now stripped by the section of the Code, to which I 
have referred, of the technical difficulty which embarrassed the Court 
in the cases of Cooper v. Barber, 24 Wend., 105; and Cooper v. Weed 
and others. See Wendell's Introduction to Starkie on Slander, p. 38. 

The question can now, therefore, be considered upon its intrinsic 
merits. It seems, then, to me most palpably absurd, to hold that there 
is no difference between the case of one who, under the promptings of 
his own malignancy, coins and gives currency to a false and libellous 
charge ; and of one who merely reiterates what he finds already pub- 
lished to the world as true. 

I am prepared to go to this extent, at least: that when the publisher 
gives the charge as a republication, and uses no language of his own 
which in any way asserts its verity, he may plead and show in miti- 
gation that it was in truth a republication. But when the second pub- 
lisher assumes to assert the charge himself, and merely refers to the 
previous publication as his authority, a different question arises, upon 
which I will not now express an opinion. 

There is still another question ; and that is, whether, in order to 
admit the proof, the reference to the previous publication must not be 
definite and certain, so as to point out precisely where it is to be 
found. 

These grave questions are to a greater or less extent involved in 
this case. 

The rule in regard to striking out redundant matter is, that unless 
it is clear that the facts and circumstances alleged cannot properly be 
received in evidence, it will be retained until the trial. 

I am not prepared to say that it is entirely clear that the matter 
objected to here may not, under some possible state of the proof upon 
the trial, be admissible in mitigation of the damages ; and must there- 
fore refuse the motion to strike out the paragraph where it occurs 
secondly in the answer. 
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Before DUER> CAMPBELL, and BOSWORTH, Justices. 

Hammond EL Guktkr agt. Samuel H. Catlin. 

Whan usury is specially pleaded, the proof most correspond, in all respects, with the 
allegations in the answer. If there is any variance the defence must be overruled 

The Court will not amend an answer after a trial so as to let in the defence of usury 
against a holder, for valne and without notice, of negotiable paper. 

When the execution of a promissory note, and its possession by the plaintiff as an en- 
dorsee are admitted, a denial that he is the lawful owner, without averring a title in 
any other person, is irrelevant and frivolous. * 

Under the Code, there is no general issue under which facts, in their nature constituting 
a defence, but not averred in the answer, may be given in evidence. 

Pacts, tending to prove that a promissory note, or any other contract, was void in its 
origin, on the ground of usury, fraud, Ac, are in their nature as certainly matter of 
defence, as facta, barring the action which subsequently arose. There exists, therefore, 
the same necessity for averring them in the answer upon these grounds. Exceptions to 
the charge of the Judge upon the trial overruling a defence of usury disallowed, and 
Judgment, in favor of the plaintiff affirmed with costs. 

The complaint alleges that on the 24th day of February, 1851, 
the defendant drew a note to his own order, and endorsed the said note, 
and transferred the said note so endorsed, so that the same came to 
the possession of and was owned by the plaintiff ; whereby he prom* 
isea to pay at the Merchants' Exchange Bank $819 68. That said 
note became due and payable before the commencement of this action, 
and the defendant has not paid the same, and is justly indebted to the 
plaintiff, who is now the lawful holder and owner of the note, in the 
sum of $819 68, with interest from July 27, 1851, and costs of this 
action. 

The answer admits the making of the note, but denies all the other 
allegations in the complaint. 

The answer then sets up usury in the transactions between S. 
Davenport and Win. A. Beecher in the first negotiation of the note; 
and that the defendant received no value for the note, and that the 
note had been misapplied ; and that defendant offered to pay Beecher 
the amout by fcim loaned, with interest on the note in suit, and a note 
for 8840 16, and a note for $590 16, and that Beecher refused to re- 
ceive the same without the usurious premium, and claimed that there 
was then due him $500 and upwards for the loan and forbearance ; 
that the note for $840 16, and the note for $590 16 have been paid, 
and $667 50 has been paid on the other notes, and that Beecher re- 
ceived $170 and upwards for usurious premiums on the loans. 

The reply denies that loans were made to defendant upon the note, 
as collateral security upon an usurious agreement with Beecher. • 

The reply also denies that defendant offered to pay Beecher the 
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loans made by Davenport, with 7 per cent, interest, or that Beecher 
refused to receive the same, or claimed there was due him for forbear- 
ance $500 or upwards, or that Beecher had received for usurious 
premiums $170 and upwards. 

The reply also denies the note is void, and the plaintiff charges he 
has not sufficient information to form a belief as to the other matters set 
up in the answer. 

^ The plaintiff then charges that said note was regularly transferred 
in the ordinary course of business, and was taken for full value duly 
paid therefor, without any usury or illegality whatever, and that he is 
the true and lawful holder of said note in good faith, and entitled to 
recover thereon in the manner prayed for in his complaint. 

The action was tried May 17, 1852, before the Hon. Lewis H. 
Sandford. 

The execution and endorsement of the note was admitted, and read 
in evidence. 

The defendant then called as a witness, Silas M. Crandall, who 
testified, that he received the note in question, and other notes from 
the defendant, and gave that note and the other notes to Silas Daven- 
port, to raise money upon. The defendant received nothing upon 
them. He gave to Davenport, at the same time, the note in action, and 
another note made by the defendant for $736 93, a note made by K. 
Heslewood for $450, and a note made by Schlosser for $117 50. 

On his cross-examination, he admitted that the defendant received 
no consideration 'for his notes; one of the other notes, the Schlosser 
note, was a regular note, the other was not ; that the defendant did not 
give both notes at the same time ; that the note for $819 68 was given 
after the other ; that he gave these notes to Davenport some time in 
March, 1851 ; that he rave him no other notes at that time to raise 
money upon for him ; that he was to give the defendant the money for 
his notes ; there was no time mentioned when he was to give him the 
money, nor any particular money that he was to give him ; that the 
defendant was to have the money when he wished, and that he had 
the right to call for the money at any time ; that he never paid the de- 
fendant for the notes ; that he would have paid the defendant if he had 
called for it, and that he had got the money ; the notes were for his 
benefit thus far, that he could use the money till defendant called for it. 

Silas Davenport testified, that he got the note in action for $819 68, 
and a note of the defendant's for $736 93, and a note of Heslewood's 
for $450, and one of Schlosser's for $117 50, about the 18th March, 
1851 ; that he received these notes from Crandall ; on the 18th March, 
1851, he received from "William A. Beecher, $1,500 on these notes, 
and that he gave him his memorandum check for $1,500, dated March 
the 18th, 1851, and left with him the above mentioned notes ; that he 
borrowed the money on the security of these notes ; that he borrowed 
it on the 18th day of March, 1851 ; that he- did not recollect of any 
specific agreement made at the time of this loan between him and said 
Beecher ; that he had made several loans of him at several times pre- 
viously, which were at eighteen pence per day on one hundred dollars. 
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This testimony was objected to by the plaintiff's counsel, and the 
Court held it to be immaterial, unless there was something proved to 
connect this affair with those loans or terms. 

That on the 9th day of April, 1851, he paid Mr. Beecher $500, 
and he returned him the defendant's note for $736 93, and he paid him 
$51 88, for the use of the $1,500, from the 18th March, 1851, to that 
day, according to his memorandum, and gave Mr. Beecher a new 
memorandum check for $1,000, dated April 9, 1852. Mr. Beecher gave 
him no money that day. 

A question was then put as to what agreement was made on the 9th. 
day of April, 1851, between the witness and Mr. Beecher, respecting 
the interest upon the loan of $1,000 ; but the Court, on the objection 
of the plaintiff's counsel, and the witness stating that there was no 
money paid, or advance made by Beecher on that day, refused to let 
it be answered ; the defendant's counsel excepted to the ruling. 

The Witness further testified, that on or about the 15th day of July, 
1851, his check for $1,000 was in Mr. Beecher's hands. That Wil- 
liam H. Scofield has since sued him on that check; Heslewood's 
note was paid at maturity, prior to July 15, 1851. 

The evidence of the witness as to what occurred on the 9th of April, 
and as to the check of $1,000, and as to the payment of the Heslewood 
check, was all and each part of it objected to by plaintiff's counsel, as 
irrelevant and not within the issue in the cause. 

The witness further stated, that on the 15th July, 1851, he went to 
Mr. Beecher's with the defendant; he knew no other person as prin- 
cipal, up to that time, but Mr. Beecher. 

The witness was shown two papers, which are in the words and 
figures following : 









S. Davenpoet 


F. A. Tallmadge, April 


14, . , 


. 150 


L. Schloeser, 


May 

July 


14, . . 


i . 117 50 


H. H. Gunter, 


27, . 


. 819 68 


Do. 


Aug. 


27,' . 


. 84016 


Do. 


July 


20, . . 


. 59016 


H. Durbridge, 


June 


6, . 
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Bobt. Hunter, 


Aug. 


26, 


. 418 87 




8,684 


Mch. 28, 500 








April 9, 1,000 
May 10, 1,300 7J 
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12,800 75 
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450 00 









2,250 75 
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2d Paper* 
Amount of loan July 15, $2,720 48. 

The witness also testified, that on the 15th July, 1851, these papers 
were made out by Mr. Jones, Mr.Beecher's clerk, in his presence, and 
delivered to the witness by his direction. 

These papers were then offered to be read in evidence to the jury ; 
but, on the objection of the plaintiff's counsel, the Court decided they 
could not be read to the jury ; to which ruling the defendant's counsel 
excepted. 

The witness further testified, that the note for $590 16, mentioned 
in the above paper, was given to Mr. Beecher on some occasion, but he 
could not tell on what ; it was in another operation. 

The defendant's counsel then offered to show, that the two notes 
mentioned in the papers just offered, as made by the defendant for 
$590 16, and $840 19, respectively, had been paid by the defendant, 
and presented the notes. This evidence was also, on the objection of 
the plaintiffs counsel, excluded by the Court; to which decision de- 
fendant's counsel also excepted. 

Other evidence was offered, but which was rejected by the Jud^e. 

The learned Justice thereupon stated, that the defendant had felled 
to prove his defence, and directed the jury to find for the plaintiff for 
the amount of the note and interest. To this statement and direction 
the defendant's counsel again excepted. 

The jury found, as directed, a verdict for the plaintiff for $865 09. 

Application was now made for a new trial. 

A. Thompson, for the defendant, made and argued the following 
points: 

I. The first paragraph of the answer, denying that the plaintiff was the 
lawful holder and owner of the note, and defendant's total indebtedness 
to the plaintiff on said note, was a sufficient answer to let in the de- 
fendant's defence of usury. Because, 1. Usury always could be given 
in evidence under the general issue without special plea. 1 Strange, 
498. 2. New matter in the Code means something arising after the 
giving of the note, and which avoids the payment. Code, §149, 2 
Wend., 96 ; 5 Practice Rep., 14 ; 6 Prac. Rep.. 401. 

II. The answer sets up also that the note had been misapplied ; 
that Beecher had been notified of such misapplication ; that his money 
had been offered to him, which he had refused to receive, and give up 
the note. 

The reply takes issue with the answer, and asserts that the note waa 
regularly transferred in the ordinary course of business, and was taken 
for full value* duly paid therefor, without any usury or illegality what- 
ever ; and that the plaintiff is the true and lawful holder of the note 
in good faith, and entitled to recover in the manner prayed for in the 
complaint. * 
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HI. The complaint and reply both allege an original holding by 
the plaintiff; and identifies the plaintiff with the first transfer of the 
note: and does not, as claimed on the trial, set np that the plaintiff is 
entitled to a different defence from Beecher. 

IV. If it were necessary to set np the defence of nsnry, by answer, 
it was sufficiently set np, and the allegations are to be liberally 
construed, Code, § 159, and it is sufficient to prove the loan, or 
forbearance, according to its legal effect. 2 Saundert PI. and Ev., 
897. 

V. No value was given for this note prior to the 18th March, 1851, 
when Beecher gave Davenport $1,500 on his check for $1,500 ; the 
note in suit $819 68, defendant's note for $786 93, Eeslewood's note 
for $450, and Schlosser's note for $117 50, being left as security ; and 
then it first had a legal existence. This transaction was usurious, 
because, 

1. Though no specific agreement was made that day, yet Daven- 
port had made several previous loans for eighteen pence per day on one 
nundred dollars ; ana on the 9th of Aprfl, 1851, he paid him $51 88 
for the use of $1,500 from the 18th March, 1851, to that day. 

2. This was a direct connection of this loan with those usurious 
terms, and proved the usury according to the Judge's rulipg. 2 Sand- 
ford's Kep., 64. 

3. This giving and receiving designedly more than seven per cent, 
per annum was usury, without other proof of the corrupt agreement, 
than the giving and receiving it, such payment and receipt is prima 
facie evidence of a corrupt agreement. 2 Cowen's Rep., 705. 

VI. The Judge erred in deciding that the defendant had failed to 
prove his defence. Because, 

1. No explanation was given, and the proof was full, and the Judge 
was bound, as matter of Taw, to have charged that the usury was 
proved. 2 Cowen, 705. 

2. If any claim had been made that the $51 88 had been received 
for any other cause, that should have been passed on by the jury. 2 
Cowen, 706. , 

VU. The Judge erred in not allowing testimony as to the agreement 
between Davenport and Beecher. on 9th April, 1851 ; also the papers 
made out July 15th, 1851, by Beecher's direction, and Beecher^ claim- 
ing more money on that day than was due. Because, 

1. The securities were altered on 9th April, 1851, and a new check 
given, and usurious premium paid for the past ; and the evidence 
would have shown directly that the loan of $1,500 was usurious ; and 
the renewal for $1,000 was on the same terms ; and the statements, 
written and verbal, made on the 15th July, 1851, if admitted, would 
h ave sh own the usury also. 

VJULl. The Judge erred also in refusing te receive the testimony 
offered in the 28, 29 and 30 folios of the case. Because, 

1. Each matter thus offered had been set up in the answer, and 
denied by the reply ; and the defendant was entitled to prove his 
defence. The issue was not immaterial ; the issue was, whether Daven- 
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port loaned the face of the notes, or the face of his check. The jury 
could have found against the usury, and yet given judgment for the 
money loaned. 

2. All the paper was then in Beecher's hands. If the evidence had 
been .admitted,, it would have shown only about $5 70 due on the 
whole of the paper ; and all due 15th July, 1851, was offered to bepaid. 

IX?. The Judge erred also in refusing the other testimony offered. 
Because, 

1. Each issue between the parties had been proved for the 
defendant. 

2. The plaintiff alleged the note was regularly transferred in the 
ordinary course of businses. It was proved to have transferred usuri- 
ously and misapplied: and it was offered to be shown that Beecher 
knew it. The plaintiff claimed nothing more than Beecher's title, nor 
could he, for he took the note after it was due. 6 Wend., 621. 

3. The plaintiff claimed only on Beecher's title; if he claimed 
that he was entitled to recover on account of any other person having 
taken the note in good faith for value, before it was due, he shoula 
have shown such person's title ; and the defendant was not bound to 
trace the note from Beecher to the plaintiff. 2 Denio, 609 ; 4 Denio, 
63; 4 Barn. & Cress., 330 ; 9 Barn. & Cress., 338 and 208; 4 Adol. 
& Ellis, 838. 

C. P. KvrlcUmd) for plaintiff, contra. 

The whole gravamen of the answer is, that this note was an accom- 
odation note, and that one Davenport delivered to W. A. Beecher this 
note and another note of defendant for $840 16, and another for 
$590 16, and a note of Tallmadge for $150, of Schlosser for $117 50, of 
Durbridge for $750, and of Hunter for $418 87 ; as collateral to loans 
made by Beecher to Davenport, namely, $500 on 18th March, 1851, 
$1,000 Apr. 9, 1851, and $1,300 May 16, 1851, and that these loans 
were uswnous. 

Unless this contract is proved substantially as laid, the defence of 
course fails ; and instead of being proved, it is wholly disproved by 
defendant's testimony. 

1. From Crandall's testimony it appears that this note was a 
business note. 

2. The contract between Beecher and Davenport is proved to have 
been as follows : . 

Davenport on 18th March, 1851, delivered to Beecher, as collateral 
to a loan of $1,500, the following notes : 

This note in suit $819 68 ; 

Another note of defendant for $736 93 ; 

Heele wood note $450 00; 

Schlosser's $117 50; 

and that no agreement was made as to the rate qf interest on this 
loan. 
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This ends the case, and required the Judge to charge as he did, 
that the defendant had failed in his defence. 

II. The defence set up is uswry, but the defendant also alleges some 
payments on the loan* alleged in the anstoer: these loans not being 
proved, but disproved, it follows that no evidence of payment was 
admissible. No payment proved or offered was admissible under the 
pleadings and under the proof Bhowing the loan really made. The 
defendant did not set up the loan really made, nor any payment on 
that The Heslewood note is nowhere stated in the answer. 

But this question is not raised in the case ; defendant took no eoy 
ception on this subject. 

III. The Judge properly excluded the question put. No money 
was then paid, or advance made or agreed to be ; of course there 
could not then have been any agreement for usurious interest. Besides 
the defendant had not at all proved the contract of loan set up. 

IV. The Judge properly excluded the papers offered. 

1. The defendant had wholly failed to prove any contract, under 
which these papers could be evidence. 

2. They were at most but the declaration* of a former holder of the 
paper. Stark v. BosvoeU, 6 Hill, 405 ; Whiiaker v. Brown, 8 Wend., 
490; Bristol v. Bonn, 12 Wend., 142; Paige v. Cagwin, 7 Hill, 
361. 

3. They could not be evidence against the plaintiff, till some evi- 
dence was given to show that Bulkely and Claflin, of whom he pur- 
chased the note, were not bona fide holders, or that they received the 
note after its maturity. Nelson v. Cowing, 6 Hill, 336 ; Pratt v. 
Adams, 7 Paige, 629 ; Pmkerton v. Bailey, 8 Wend., 600 ; Waterman 
v. Barrett, 4 Harr, (Del.) 311; Jones v. Wescott, 2 Brevard, 166; 
8 Day, 311, per Livingston, J. 

V. The Judge properly excluded the evidence, as to payment of 
the notes of $840 16, and $590 16, as being wholly irrelevant under 
theproof in the cause : they had no connection with the $1,500 loan. 

BLe also correctly excladea the evidence as to the offer made by de- 
fendant to Beecher. No offer could be of any materiality. This 
testimony is also liable to the objections stated under the 4th point. 

He also, for the same reasons, correctly excluded the evidence as to 
what Beecher claimed. • 

YI. Under the pleadings and evidence, the Judge could not rule 
otherwise than he did, namely, that " the defendant nad failed in his 
defence." 

^ Dura, J. — We think that the learned Judge, who tried this cause, 
rightly instructed the jury to find a verdict for the plaintiff, for the full 
amount that was claimea: since we agree with him in the opinion, 
that the proof wholly failed to sustain the defence set up in the answer. 
All the material allegations in the complaint were admitted by the 
answer, and there was, in reality, no question of fact arising upon the 
pleadings and evidence, that could properly have been submitted to 
the determination of the jury. 
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It has been contended that the answer sets np two or more defences 
not inconsistent with each other, and distinct in themselves ; but it 
seems to us quite evident, that the only defence which it sets up is, that 
of usury, it is true that the answer alleges that the defendant re- 
ceived no value for the note in suit, and that it was misapplied by the 
agent, in whose hands it was placed to be negotiated for his benefit, 
but it contains no averment that either the plaintiff, or Bulkeley & 
Clafflin, from whom he purchased the note, or Beecher, to whom it was 
first negotiated, had any notice of its fraudulent misapplication, nor 
was there the slightest evidence to bring home this knowledge to either 
of them. The plaintiff, indeed, purchased the note when it was over 
due, and therefore took it subject to any subsisting equity, but no 
equity, of which the defendant was entitled to avail himself, is either 
averred or proved to 'have been then attached to it. Hence the aver- 
ment, that the defendant received no consideration for the note when 
he placed it in the hands of Crandall, is not otherwise important, than 
as connected with and, indeed, forming a necessary part of the defence 
of usury. As to the allegation of a partial payment, it is not distinctly 
connected even in the answer, with the note in controversy, and the 
proof offered upon the trial related wholly to other notes, and was, 
therefore, properly rejected as irrelevant. The whole case, therefore, 
turns upon the question, whether the defence of usury, as set forth in 
the answer, was established by the evidence upon the trial, or, more 

Sroperly, was any evidence given in support of this defence, which the 
udge ought to have submitted to the jury I and the necessary answer 
to this question is, that not only were the allegations in the answer 
embodying the defence of usury, unsustained by proof, but they were, in 
reality, contradicted and disproved by the very witnesses who were 
adduced to support them. 

The allegations in the answer are, that the note in suit and two 
other notes made by the defendant, one for $840 16, the other for 
$590 16, a note of P. A. Tallmadge for $150, another of L. Schlosser 
for $117 50, another by W. Durbridge for $750. and another by R. 
Hunter for $418 87, were all delivered by Crandall to Davenport, and 
by him placed in the hands of Beecher, as collateral security for three 
several loans made to him by Beecher, one of $500 on the 18th March, 
18*1, one of $1,000 on the 9th of April, and the last of $1,370 75 on, or 
about the 16th May, in the same year, and that each of these loans 
was made upon an express agreement that Davenport should pay, 
and Beecher receive, 18$ cents upon each $100, for each day that the 
loan or forbearance should continue. 

The transaction, as proved by Davenport, was, that on the 18th March 
he borrowed from Beecher the sum of $1,500, on the security of the 
note in suit, of another note made by the defendant for $716 93, a note 
of K. Heslewood for $450, and the Schlosser note for $117 50, and 
none other ; and that when this loan was made there was no specific 
agreement whatever between him and Beecher as to the rate of interest 
to be paid. 

The answer alleges that there were three loans, founded upon the 
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security of seven different notes, and upon an express agreement for 
the payment of an usurious rate of interest. 

The proof is, that there was but a single loan, not corresponding in 
amount with either of those stated in tne answer, founded upon the 
security o£ four notes only, two of which are not mentioned at all in 
the answer, and accompanied by no agreement whatever as to the rate 
of interest. 

It is needless now to enquire whether other circumstances were not 
proved by Davenport, from which the jury would have been warranted 
to infer that the loan made to him was, in fact, usurious notwithstand- 
ing there was no express agreement to that effect at the time of the loan, 
for even, had an express, cotemnoraneous, and clearly usurious agree- 
ment been proved, it would still have been the duty of the Judge to 
have instructed the Jury that, from the variance between the usury 
as alleged and the usury as proved, the defence had wholly failed, and 
consequently the plaintiff was entitled to their verdict. He could not 
have instructed them otherwise, without departing from the rule 
that has uniformly prevailed in courts of law, as well as of equity, that 
were usury is specially pleaded, the proof upon the trial or hearing 
must correspond, in all respects, with the allegations in the pleadings, 
or the defence will be overruled ; unless the correspondence is exact 
and entire, the proof must be wholly rejected (Tate v. Witting, 3 
Term R, 538 ; Vroom v. Ditmas, 4 Paige, 526, 533 ; K Orleans, 
O. dk B. Co. v. Derby, 8 Paige, 458 ; Mows v. Phillip*, 2 Sand. 
Oh. Oa., 14V The last of the cases cited, Howe v. Phillips, 
is particularly strong, since the fact of usury was clearly proved, and 
the only variance between the proof and the allegation was, that the 
excess above the legal rate or interest was somewhat less than the 
amount specified in tne answer. 

We certainly have no inclination to depart from the rule which the 
decisions, to which we have referred, and many others, so clearly estab- 
lish, nor do we apprehend that the provisions of the Oode have 
released us from the obligations of following it. We have now, indeed, 
a large discretion in amending pleadings so as to conform them to the 
facts of the case, as disclosed by the evidence, and we have not un- 
frequently exercised this power at a General Term, even when no 
motion to amend had been made upon the trial ; but, in our judgment, it 
would not be a proper exercise, but an abuse of our discretion, so to 
amend an answer after a trial, as to let in the defence of usury against 
a holder for value, and without notice, of negotiable paper. It has, 
however, been insisted, that no amendment of the answer was neces- 
sary in the present case, to let in the defence of usury, but that, striking 
from the answer all the specific allegations which the proof failed to 
sustain, the defence was admissible under the general denial which the 
answer contains, that the plaintiff was the lawful holder and owner of 
the note, and that the defendant was indebted to him thereon in the 
sum claimed to be due, or in any sum whatever. But these positions 
appear to us so manifestly groundless, that, had not the defenoe of 
usury been specially pleaded, the answer would, in our opinion, have 
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been plainly frivolous, and the plaintiff entitled to an immediate judg- 
ment. The answer controverts no material averment in the complaint. It 
admits the making and transfer of the note, and its possession by the 
plaintiff, and these are all the facts which the plaintiff was bound to 
aver, and if denied, to prove, in order to maintain his action. Hence 
the denial in the answer, that the plaintiff was the lawful owner of the 
note, and that the defendant was indebted to him thereon, raised no 
issue of fact whatever, but was a denial merely of a conclusion of law 
which, as such, the Judge upon the trial, so far from admitting evi- 
dence under it, was bound to disregard as irrelevant and nugatory. 
We are in the constant habit of striking out such a denial as irrelevant 
or frivolous, and we believe that the same construction has uniformly 
been given to it by the Judges of the Supreme Court. (Pierson v. 

tuire, 1 Cole Kep., 91, id. 84; McMwrrwy v. Qiffvrd^ 5 Howard P. 
, 14 ; Biddington v. Dams, 6 Howard, 402.) The Code has given 
no sanction to the revival in any form of a general issue, under which 
facts, in their nature constituting- a defence, although not averred in 
the answer, may be given in evidence upon the trial ; and facts tending 
to prove that a promissory note, or any other contract, was void in its 
origin upon the ground of usury, fraud, duress, &c, are, in their nature, 
just as certainly matter of defence, as facts subsequently arising, and 
there exists, consequently, the same necessity for averring them speci- 
fically in the answer. The system of pleading which the Code has in- 
troduced, whatever objections upon other grounds may be made to it, 
rests upon very sound and obvious principles. The complaint must 
distinctly aver all these facts which, if denied, the plaintiff must, in 
the first instance, prove upon the trial, in order to maintain his action. 
The answer must aver as distinctly all those which, when the case of 
the plaintiff is admitted or proved, the defendant must prove, in order 
to defeat a recovery. There are other questions arising upon the evi- 
dence in this cask, which we have deemed it unnecessary to consider. 
It may be seriously doubted whether the note in suit was not a valid 
business note in the hands of Crandall, and if not, whether there was 
any evidence that it was first transferred upon a usurious consideration, 
that, under any state of the pleadings, could properly have been sub- 
mitted to the jury ; but we decline to express a definite opinion upon 
these questions, as we prefer to place our decision upon the single 
ground, that no other defence than that of usury was set up in the 
answer, and that the allegations in the answer were wholly unsustained 
by the proof. 

The exceptions stated in the case are overruled, and the judgment 
upon the verdict affirmed with costs. 
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Before Chief Justice OAKLEY, and DUER and PAINE, Justice* 

Stephen Willets and Edmund Willets aft. The President of thb 

Ph<eniz Bank. 

checks certified by teller of bank — effect of certificate. 

A bank-cheek, payable to the order of bills payable, as it cannot be passed by an en- 
donement, is, in judgment of law, payable to bearer. 

It stands ufxm the same ground as a check payable to the order of a fiotitious person. 

The certifying of a check as "good," is not a mere declaration of an existing fact, but 
creates a new and binding obligation on the part of the bank. 

The meaning is, not merely that the check was "good" when certified, but that it shall 
be " good * when presented for payment. 

A certified check is, therefore, as truly an absolute unconditional promise to pay upon 
demand the sum which it specifies, as an ordinary bank-note ; and laches, in making the 
demand, is no more imputaole in the one case, than in the other. 

Held upon these grounds, that the plaintiffs, holders for value, were entitled to recover 
the sum advanced by them upon four checks, certified by the defendants, although 
payment was not demanded until two months after the cheeks were certified, and in the 
interval the maker had withdrawn, upon other checks, all his funds from the bank. 
Judgment for plaintiff accordingly. 

This was an action, brought by the plaintiffs against the defendant, 
to recover the value of four certified checks amounting to $4,078 81. 

It appeared that in April, 1850, A. B. Tripler was a dealer with 
the defendants, and during that month presented to them, and had 
certified, the four cheques in question. Subsequently, the defendants 
paid out all the funds of Tripler on other checks of his. The last 
payment being made on the 3d of June. 

On the "6th of June, the plaintiffs, who are crockery merchants, 
advanced on the said checks to said Tripler, through one Hotchkiss, 
a money broker, the sum of four thousand dollars, and paid him in a 
check on a Bank in Wall street. 

On presenting the checks, payment was refused by the defendants: 

The further facts of the case, and the questions of law raised on the 
trial, sufficiently appear in the plaintiff and defendant's points, and in 
the opinion of the Court. 

The cause was heard before his Honor the Ohief Justice, on the 
20th June, 1852, and a verdict found tor the plaintiffs, subject to the 
opinion of the Court on the points of law raised in the case. 

Edgar 8. Van WvnJcle, for the defendants, argued the following 
points. 

I. A check, certified by a Teller only, is not binding on a bank, 
such an act not being within the scope of the Teller's authority. The 
.Cashier is the proper officer to perform such duties. Maeeey v. Eagle 
JSaniyO Hetoalf Kep.,#p6; Manhattan Co, Y. /#flty, 4 Johns., 877, 
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And usage to the contrary cannot control, Woodruff v. Merchants 9 
Bank, 23 Wend., 673. 

U. The checks not being payable to any person, or his order, or to 
bearer, but to the order of bills payable, are not negotiable. Brown 
v. Oilman, 13 Mass. R., 158 ; Douglas v. WUkeson, 6 Wend., 637. 

They did not pass by delivery, bat by assignment only, and no as- 
signment has been proved, and even if the Court holds that the pur- 
chase and delivery on 6th Jane is evidence of an assignment, which 
may have been by parol, yet it was an assignment of a mere chose in 
action, and subject to all equities. Covill v. The Tradesmen's Bank, 

I Paige, 131 ; Gay v. Gay, 10 Paige, 369; DeMoU v. Starkey, 3 
Barb. Ch., 403 : O r CaUaghan v. Sawyer, 5 Johns. R., 118. 

The checks, tnen, being at that day void in the hands of Tripler, the 
assignor, were void also in those of the plaintiffs, the assignees, although 
they may have paid full value therefor bona fide. Ellis v. Messerme, 

II Paige, 467 ; Jff 9 d Evans v. EUis. 5 Demo, 640. 

III. In this case, there was no dispute about the facts attending 
the purchase of the checks. It was, therefore, a pure question of law 
whether the plaintiffs were guilty of laches, ana the Court erred in 
submitting it to the jury. -ffoK v. Suydam, 6 Barb. Sup. Ct. R, 83 ; 
Pangburn v. Bull, 1 Wend., 345 ; Maston v. Deyo, 2 Wend., 424. 

IV. The plaintiffe' conduct, in buying the checks, constituted 
laches. 

Y. The Court erred in excluding the testimony offered by the 
defendants : 

1. As to the mode of business pursued by the defendants in regard 
to certified checks, and to show how the mistake occurred in regard to 
those in question. 

2. As to ignorance of the Cashier of the Bank of any such checks 
havingbeen certified by the Teller. 

3. To show the amount paid out on Triplets checks and deposited 
to Ins credit, between the 9th of April, the date of the first of the four 
checks, and the 20th of the same month, the date of the last. 

YI. If either the first or second, or the third and fourth points of 
defendant are sustained, then there should be a non-suit or dismissal of 
the complaint. 

If the fifth point only is sustained, in either branch, then there should 
be a new trial. 

K W. Stoughton and Thsrrason and Bryan, for the plaintiffs, 
contra. — 

The motion to dismiss the complaint made at the close of the 
plaintiffs 9 evidence was properly denied. 

I. The first ground taken, that it was not within the scope of a tel- 
ler's authority to certify checks, is unsound. It is a part of that 
officer's duty so to do. But, if it were not, the pleadings admit that 
the defendants certified the checks mentioned in the complaint, and, 
consequently, the question, as to the authority of the teller, was not 
within the issue. 



f 
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II. The checks were negotiable without endorsement. One was 
lyable to the order of 1658, the other three to the order of bills paya- 

>le. The effect of so drawing them, was the same as if they had been 
drawn payable to bearer. 
Story on Bills, Sec. 56, and cases cited. 

III. The offers to show how the mistake in paying out the money 
by the defendants on Tripler's checks arose, ana to show the amount 
deposited by him between the 9th and 20th days of April, were prop- 
erly overruled. x 

IV. "Whether the circumstances under which the plaintiffs took the 
checks ought to have put them on inquiry, and whether they had been 
guilty of laches, were questions of fact, properly submitted to, and cor- 
rectly found by the jury. Rothschild v. Corny \ 9 Barn > & Cress., 888 ; 
Chitty on Bills, 321, 322, 512 ; Goodman v. Homy, 4 Adol. & Ellis, 
870 ; 7 Term Keports, 430 ; Hendricks v. Judah, 1 John. Kep., 319 ; 
Forman v. Raskins, 2 Caine's Rep., 369. 

By the Court, Oakley, Ch. J. — Whether the teller had any authority 
from the Bank to certify the checks in suit, is not a question that we 
are called upon to consider under the pleadings, since the complaint 
avers, and the answer in terms admits, that the certifying of the checks 
was the act of the defendants. 

The case, therefore, of Massey v. The Eagle Bank (19 Mete., 309) 
is not applicable, nor is it necessary now to say whether we should 
have followed that decision, had the question, as to the authority of 
the teller, been properly raised. 

The objection that the checks were not negotiable, and, consequent- 
ly, that the plaintiff being merely an assignee, took them sub- 
ject to every defence, to which they were liable when transferred to him, 
was much insisted upon in the argument ; but we are satisfied that 
it is untenable. 

One of the checks was payable to the order of 1658, the other three 
to the order of bills payable ; and as the required order could not, in 
either case, possibly be given, the checks, unless transferable by deliv- 
ery, were payable to no one, and were void upon their face. The law 
is well settled, that a draft payable to the order of a fictitious person, 
inasmuch as a title cannot be given by an endorsement, is, in judgment 
of law, payable to bearer, (Vin. v. Lewie, 3 Term B., 183 ; Minot v. 
Gflwm, id. 281, S. C, 1 lb., Black, 569, affirmed in the House of 
Lords.) And it seems to us quite manifest that in principle these de- 
cisions embrace the present case. " At any rate, the bank, by certify- 
ing the checks as good, is estopped from denying that they were valid- 
as drafts upon the funds of the maker, and, consequently, were paya, 
ble to bearer. ^ The giving of such a certificate, if otherwise construed, 
would be a positive fraud. 

The only question, therefore, that remains to be considered, is, wheth- 
er the facts that payment of the checks was not demanded until nearly 
two months after they were certified, and that in the meantime the 
maker had drawn all his funds from the bank, including those repre- 
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sented by the checks, constitute a valid defence? — ft>r, if not, the 
plaintiffs are clearly entitled to our judgment. 

The answer to the question evidently depends upon the construction 
to be given to the act of the proper officer of a bank in certifying a 
check. Is it a mere declaration ot an existing fact ? or does it create 
a new and binding obligation on the part of the bank ? Is it simply a 
declaration that the maker had then funds in the bank corresponding 
with the amount of the check ? or is it an appropriation of those funds 
to the credit of the check, and a promise that, upon demand, they shall 
be applied to its payment ? If the former, the defendants are not 
liable. If the latter, they have no defence. 

That the latter is the true legal interpretation of a certified check, 
we cannot doubt, since, upon any other construction, the act of certify- 
ing would be nugatory, or would operate as a fraud. It would be 
nugatory, if understood, by all, as creating no obligation, on the part 
of the bank, to retain funds to meet the payment of the check. It 
would operate as a fraud, if generally understood as creating an 
obligation which the law would hold not to exist. * 

The sole and manifest object of the maker or holder of a check, in 
requiring it to be certified, is to enable him to use it as money ; that 
is, to pass it to others with the same certainty of its acceptance, as af- 
fording the same security to a holder ; and the bank, in complying 
with the request, must know that such is its object. 

It is, therefore, certain, that a bank, by certifying a check, means to 
give it a currency and value that would not otherwise belong to it ; 
and this additional value, it seems to us, can only be given by inter- 
preting the certificate as an unconditional promise of payment, when- 
ever payment shall be demanded ; otherwise, a certified check would 
be of no more use or value than an ordinary check, and would afford 
no greater security to a holder. The certificate is a useless form, 
unless it means, not merely that the check was good when certified, 
but that it will be good when presented for payment. This construc- 
tion is, therefore, necessary to give effect to the apparent intention of 
the parties, and, at any rate, is necessary to prevent the check from 
being subsequently used as a means of deception and fraud. 

We did not understand the counsel for the defendant as denying 
that a certified check imports an obligation on the part of the bank 
to retain sufficient funds of the maker to meet its payment, but this 
obligation, he contended, exists only for a limited period, and may, 
therefore, be wholly discharged by the laches of the holder in demand- 
ingpayment. 

When this demand is delayed, even for a few days, the counsel 
insisted, that the holder of the check takes upon himself the risk of a 
withdrawal of the funds which, had he acted with due diligence, 
would have been applied to its payment. Such is, indeed, the nature 
of the defence set up in the answer, in the distinction which it avers 
to exist between a certified check and a certificate of deposit ; but no 
evidence ot the general usage and custom which the answer alleges as 
establishing this distinction, waa given npon the trial, and, in the 
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absence of such evidence, there is no ground of principle, it seems to 
us, npon which it can be maintained. We can perceive no reasons 
for restricting the obligation of the bank, within the limits suggested, 
or any other, and, consequently, none for the imputation of laches to a 
holder. 

The obligation of the bank is simple and unconditional to pay upon 
demand, and in all such cases the demand may be made whenever it 
suits the convenience of the party entitled to the stipulated payment. 

When the business of a bank is properly conducted, it is not possible 
that it can sustain any loss or prejudice from this interpretation of its 
contract, the contract which it makes in certifying a check, and it is 
only where delay may be prejudicial that the want of due diligence 
may be ]5g a % imputed, and operate as a bar to a claim otherwise 
valid. When the business of the bank is properly. conducted, it is 
the duty of the officer certifying the check to cause it to be imme- 
diately charged, as paid, in the account of the drawer, and when this is 
done, the sum thus charged will remain as a deposit in the bank to 
the credit of the check and be forever withdrawn from the control of 
the maker except as a holder of the check. Such a deposit stands 
exactly upon the same ground as every other. The bant, instead of 
being prejudiced, is benefited by the delay of its owner in calling for 
its payment, and can with no more propriety impute laches to the 
unknown holder of the check than to a known owner of an ordinary 
deposit. The loss which the bank in this case, by resisting the demand 
of the plaintiff, seeks to avoid, has resulted from the laches of the 
teller in suffering Tripler, the maker of the checks, to withdraw the 
funds that were appropriated to their payment, but assuredly neither 
the laches of its officer nor the fraud of Tripler can excuse the bank 
from a compliance with its own engagement. As we intimated upon 
the argument there is, in reality, in good sense, no distinction in the 
nature of the liability created between a certified check and a note of 
the bank payable on demand. Each is intended to circulate as money 
— each is an absolute promise to pay a specific sum upon demand, 
and laches in making tne demand is no more imputable in the one 
case than in the other. The only difference between them is, that the 
promise which in the note is expressed, in the check is implied. 

The Supreme Court of Massachusetts, in the case of Massey v. The 
Eagle Bank, which was cited and much relied on by the counsel for 
the defendants, although they denied the authority of the teller to 
bind the bank, gave the same construction to a certified check as that 
which we now have explained and adopted. The learned Judge who 
then delivered the opinion of the court said, that " unless the word 
1 good ' carries with it a binding evidence of the fact that the money 
is in the bank to meet that particular check, and that it will be paid 
to the bearer at any time when presented, it is of no practical utility. 
It will amount to no more than this, viz., that at the moment of its first 

£ resentment the check was 'good,' but not that it will continue so two 
ours after, if not being offered other checks of the same drawer are 
presented to the amount of his deposit in the bank" (9 Mete., 811.) 
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We shall notice briefly the last ground upon which it was argued 
that the plaintiff was not entitled to recover, namely, that the .circum- 
stances under which the checks were transferred to them ought to have 
excited their suspicions, and led them to inquire, and were, therefore, 
sufficient to charge them with a knowledge of the facts, which, upon 
inquiry, they would have ascertained. Had they inquired, they would 
have ascertained that Tripler had withdrawn all his funds from the 
bank, and was guilty of a fraud in attempting to transfer checks which 
he ought to have returned or destroyed. 

Assuming that the doctrine of constructive notice is applicable at 
all to the present case, and if applicable, that the question properly 
arose upon the evidence, it was in effect, and we t^ink rightly, sub- 
mitted to the jury, and was settled by their verdict.. We cannot say 
that their verdict was against evidence. ,.*-*,_ 

The plaintiffs are entitled to judgment upon the verdict for the sum 
of $4 000, which they advanced upon the checks, with interest and 



costs. 



PRACTICE OASES. 



N. $. Stopmor dhrort. 
March General Term, 1853. 

Before DUES, BOSWOKTH, and EMMETT, Justices. 

Augustus Belmont and Other9, Respondents, agt. Thomas W. 

Smith, Appellant. 

When a reference has been made of a collateral matter, in order to carry a judgment into 
effect, the report of the referee must be confirmed, upon motion at Special term. 

When exceptions are filed to the report, they must be heard, not as a calendar cause, 
but as a non-enumerated motion. , . . , - . « 

Regularly no exceptions can be filed, not founded upon objections taken before the 

Anafl&davit of a party, setting forth the proceedings before the referee, cannot be receiv- 
ed as the ground of a motion for setting aside the report A special report of the 
evidence must be obtained from the referee. • 

A contractor, who under the provisions of his contract with the legal owner, has an 
equitable title to the house which he is building, is to be deemed the owner, under the 
Mechanics' lien Act of 1851. 

The facte sufficiently appear in the opinion of the Court. 
S. Sanxay, for appellant. 
J. Larooque, for respondents. 
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By the Court — Dura, J.* This was an appeal from an order of the 
Special term, made by Mr. Justice Enunett, confirming the report of a 
referee. 

Hie action was brought to compel the specific performance of a con- 
tract, by which the respondents agreed to sell to the appellant four 
lots of land at the northwesterly corner of Avenue A and Twentieth 
street, in the City of New York, and to make him advances to be ap- ^ 
plied in the erection of buildings thereon, and the appellant agreeed, ' 
upon the completion of the buildings, to accept a conveyance, and 
secure the consideration money and advances by bonds and mortgages ; 
the contract contained a provision, that in case any liens or encum- 
brances, occasioned by the act or default of the vendee, should exist 
upon the premises when the deed would otherwise be deliverable, the 
respondents should not be compelled to make the conveyance, until such , 
liens or encumbrances were removed. 

It was alleged in the complaint, that the buildings had been 
completed in pursuance of the contract ; that liens had been created 
by mechanics and material-men, against the interest of the appellant 
in the property, under the mechanics 1 Lien Act of July, 1851 ; and 
that the appellant, instead of removing such liens and accepting the 
conveyance, and delivering the bonds and mortgages, in pursuance of 
his contract, had, upon the completion of the buildings, proceeded to 
rent the property, remained in possession, and refused to fulfil his 
contract. 

Upon the trial, before Mr. Justice Campbell, in October, 1852, a 
judgment was rendered in favor of the respondents, by which the 
amount due to them was liquidated at upwards of eighteen thousand 
dollars, and a reference was ordered to ascertain whether any such 
liens existed upon the property, and the amount of them ; and the 
appellant was required, within fourteen days after confirmation of the 
report, to procure the discharge of the liens, and to perfom his contract, 
or, in default thereof, the property to be sold, and the amount due to 
the respondents to be paid out of the proceeds. 

The report of the referee having been made, the appellant filed ex- 
ceptions to it. The respondents, upon an affidavit that no objections 
had been taken, or filed, before the referee, moved at the Special term 
to set aside the exceptions and for the confirmation of the report. The 
appellant, in opposition to the motion, produced, and claimed to read, 
his own affidavit of the facts, with regard to the liens reported to exist 
by the referee, but did not procure or produce any report of the 
evidence upon which the report was made. The Judge at Special 
term made an order setting aside the exceptions, and confirming the 
report; and from that order this appeal was taken. 

We think that the respondents' counsel pursued the right practice in 
moving at Special term for the confirmation of the report, this being a 
reference of a collateral matter for the purpose of carrying a judgment 
into effect, and not of the merits of the action. The judgment was 

^ • JSx nlateme, J. Larocque, -fify 

. vol. n. 28 

% 
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final, disposing of all the rights of the parties, and the reference was 
analogous to that in a litigated mortgage case, where the decree of 
sale provides for a reference to ascertain the amount due on the mort- 
gage before it is executed ; and in such a case the cause need not go 
again upon the calendar, but if exceptions are filed to the report, 
they are heard as a non-enumerated motion. We think also, that the 
.appellant could not regularly file exceptions to the report, without hay- 
ing interposed objections before the referee, and no provision being 
made by the law, or the present rules of the Court, for such a case, the 
practice, under the present ninetieth rule of the Supreme Court, is that 
of the late Court of Chancery, in respect to proceedings in the 
master's office. And manifestly the affidavit of the appellant of the 
facts upon which he claimed, that the alleged liens should be held not 
to be encumbrances upon the property, could not be received upon the 
motion to confirm the report, but the appellant should have procured 
a special report of the testimony before the referee. The Judge at 
Special term was therefore right in setting aside the exceptions, and 
confirming the report. 

But as the appellant might have been relieved at Special term upon 
his affidavit of having mistaken the practice, and possibly might be 
upon this appeal, it seems proper to consider the ground upon which he 
claims that the alleged liens are no encumbrances upon his interest in the 
property. He insists that he is not an owner or contractor within the 
purview of the lien law, having entered under a contract to purchase, and 
never having been invested with the legal title to the property. We are 
of opinion, however, that his possession under this contract, providing 
for the erection of buildings, and for his acquisition of the legal title 
upon their completion, constituted an equitable ownership, upon which 
the liens of mechanics might properly attach, and that upon the delivery 
of the conveyance to him by which the equitable would become 
merged in the legal title, those liens would be paramount to the 
respondents 9 mortgages. The language of the first section of the act 
is, that the mechanic or material-man, upon complying with its pro- 
visions, shall have a lien " to the extent of the right, title, and interest, 
at that time existing, of such owner." And we do not see why this 
language is not broad enough to embrace an equitable as well as a legal 
title. We are satisfied that this construction is necessary to give ef- 
fect to the intention of the legislature. Houses are now generally built 
under contracts similar to that which has led to this suit, and in all these 
cases, unless the contractor is to be deemed the owner, mechanics and 
material-men would be defrauded of their lien, and the act for their 
relief become a mockery and a snare. 

The order setting aside the exceptions, and confirming the report of 
the referee, must be affirmed, with costs. 
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Special Term, October 28th, 1652. 

Before Mr. Justice CAMPBELL. 

Geobge Bowman agt. Hknby Sheldon. 

ZBFEBSNCE OF BPBCIFtO QUESTION IN ACTION. 

There may be a reference of any specific question in any action where the taking of a 
long account is necessary. 

An attorney, who has an action pending against a client for professional services, may 
have a reference for the purpose of ascertaining what amount of compensation he is 
entitled to, as attorney for services and disbursements in the suits which ne has conduct- 
ed for the defendant 

The reference in such a case will be analogous to the former practice, in relation to the 
taxation of costs, where the question of retainer and the ultimate right of the attorney 
to recover is reserved. 

The amount thus reported will not necessarily be the limit of such recovery. 

The facts appear in the opinion of the Judge. 
Bowmen,, in person. 

A. Underbill, for defendant. 

Campbell, J. (with the concurrence of all the Judges). — This 
action was commenced to recover compensation from the defendant 
for attorney and counsel fees and disbursements in general suits 
and proceedings in different Courts. The plaintiff having been 
required by the defendant to tax his attorney's bills, procured the 
taxation of several of them. On application to one of the Justices of 
the Supreme Court to tax a bill where the costs accrued since the 
Code, the Justice declined doing so, on the ground that there was no 
authority to tax costs given by the Code, except when they enter into 
the judgment, and that in such cases they are adjusted by the clerk. 
For the purpose of obtaining a taxation or adjustment of thi6 bill, 
and some other bills of small amounts in old suits, the plaintiff now 
applies for a reference. 

It was objected by the defendant that there was now no such thing 
as taxation of attorneys' costs as between attorney and client ; that the 
attorneys compensation depended upon an agreement express or 
implied ; and that an action by him against his client was like all 
other actions for services rendered, and if the trial of such action 
would involve the examination of a long account, it must take the 
usual course, and the whole action and all the issues should be refer- 
red. To such reference the plaintiff objected, insisting upon his right 
40 try the issues or to this retainer, and the compensation to which he 
Wfis entitled for counsel fees, before a jury. 

The first sub-division of § 271 of th4 Code provides, that the Court 
tmay order a reference " where the trial of an issue of fact shall 
jrequire the examination of a long account on either side, in which cas$ 
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the referee may be directed to hear and decide the whole issue, or to 
report upon any specific question of fact involved therein^ Now one 
of the questions of fact in this case is, what amonnt of compensation 
the plaintiff would be entitled to for his services as attorney, and for his 
disbursements in the various suits which he may have prosecuted or de- 
fended for the defendant, provided he shall on the trial establish his ' 
right to recover. Strictly speaking, now, as between attorney and client, 
there are no taxable costs. The compensation of the attorney depends 
upon agreement, express or implied, with his client. But compensation 
is given to the client, if successful in the litigation, for these very 
services rendered by the attorney ; and in ordinary cases, perhaps, the 
implied agreement would be, that the attorney should be entitled to re- 
cover the same compensation from his client. I see no difficulty, therefore, 
in cases like the present, in ordering a reference, for the purpose of as- 
certaining what amount of compensation an attorney may be entitled to 
for his services and disbursements, provided he shall afterwards, on the 
trial, establish his right to recover. The reference in such case would be 
analogous to the former practice in relation to the taxation of costs 
between attorney and client, which only settled the amount, and 
not the right to recover. As the law now is, such amount may not 
always be the'limit of the recovery. It may perhaps, on the trial, be 
enlarged or diminished by the jury. But by such reference, the taking 
of a long account on the trial would be prevented. The motion for 
such a reference is therefore granted, but without costs to either 
party. 



Special Term, 9th April, 1853. 
Before Mr. Justice BOSWORTH. 

Chablbs Schneider agt. John 0. Jaoobi. 

counter-claim — offer that plaintiff mat take judgment fob a 
certain amount — verdict fob less than sum offered — costs. 

Where a complaint sets up a note and account, and the defendant, after setting up a 
counter claim in hie answer, serves an offer that the plaintiff may take judgment for 
a sum named, and the plaintiff recovers a verdict less in amount than the sum offered, 
and interest thereon from the time of the offer to the date of the verdict, he must pay 
defendant's costs from the time of the offer. 

An offer made in that stage of the cause, acceptance of it, and entry of judgment pur- 
suant to it, extinguish the counter-claim. 

The plaintiff declared on a note made by defendant for the snm of 
$78 50, due July 20, 1852, and for a mahogany chair sold and deliv- 
ered about the 19th of June, 1852, of the value of $18, and claimed 
judgment for $97 25, with interest from the 20th of July, 1852. 

The defendent answered, admitting the making of the note and the 
account, and *et up a counter-claim, on which he claimed (o be al- 
lowed $80, 
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After serving the answer, and on the 14th of September, 1852, the 
defendant served on the plaintiff an offer that he might take judgment 
for $68 04. The offer was not accepted. 

The cause was tried on .the 9th of March, 1853, and a verdict was 
rendered for the plaintiff for $69 40. 

The plaintiff insists that he is entitled to recover his whole costs of 
the action, and the defendant, on the, other hand, insists that the 
plaintiff must pay costs from the time of the offer. The present 
motion presents that point for decision. 

John Moody, for plaintiff. 

Fancher <k Eagan, for defendant. 

Boswoeth, J. — The code provides that " if the plaintiff fail to obtain 
a more favorable judgment" (than the one offered), " he cannot recover 
costs, but must pay the. defendant's costs from the time of the offer." 

If he had accepted the offer, he might have entered a judgment on 
the 14th of September, 1852, for $68 04, exclusive of costs. The 
$68 04, with interest to March 9th, 1853, amounts to $70 32. On 
that day, he obtained a verdict for $69 40. A judgment for that sum 
would be less favorable to the plaintiff by the sum of $0 92 — than the 
one entered upon the offer, according to its terms. He therefore failed 
to obtain a judgment more favorable than the one offered. 

The plaintiff insists, that if he had accepted the offer, such accept- 
ance, and a judgment conforming to the offer, would not have extin- 
guished the counter-claim or set-off, and that he would have been 
Sable to an action in respect of it. That the recovery has extin- 
guished that, and therefore the judgment is more favorable than the 
offer by the amount of the counter-claim, or set-off so extinguished. 

He relies on Buggies et al v. Fogg, 7 How. P.E., 324, as an authority 
in support of the proposition. In that case the offer was served before 
the answer was put in, and if it had been accepted, would not have 
extinguished a claim not then interposed in the action. 

This case is clearly distinguishable from that. The counter-claim 
had been interposed before the offer was made, and the offer must be 
understood to have been made, with reference to the claims which 
each had previously set up in the pleadings against the other, and to 
be an offer that a judgment for $68 04 might be taken, as being the 
sum conceded to be due after allowing all just deductions to the 
defendant. In this case, the defence set up arose out of the transac- 
tion, or contract under which the note was given, and I think there 
can be no doubt that an offer made, after the answer was put in, that 
the plaintiff might take judgment for a specified sum, and the accept- 
ance of the offer, jmd the entry of a judgment according to it, would 
have extinguished the counter-claim. 

The plaintiff is liable to pay the defendant's costs from the time of 
the offer. 

In deciding this motion, it is assumed that the verdict will be bus- 
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tained. The propriety of the decisions at the trial was not discussed 
on this motion, and has no connection with it. If the verdict shall be 
set aside, the whole judgment will be vacated. If a new trial should 
be denied, the present order, that the plaintiff pay defendant's cosjs 
subsequent to the offer, will have made the judgment proper in its 
terms and form, 



Special Term, October 7th, 1852. 
H. Hessknheim agt. Thomas Hoopkb Aim Henby Hoopeb. 

Under § 292 of the Code, a judgment debtor, residing out of the eity and county of 
New York, cannot be required to appear before a Judge of the Superior Court, to be 
examined concerning his property, after the return of an execution unsatisfied, notwith- 
standing the judgment was recovered in that Court In such a case, the order can only 
be made by a county judge of the county where the debtor resides, after an execution 
has been issued to that county, and returned unsatisfied ; and the order must require 
the debtor to appear in the latter county. 

A judgment was recovered in this Court against both defendants. 
Thomas resided in King3 County ; a transcript was filed, and a judg- 
ment docketed in that county. An execution was issued to the sheriff 
of that county, and returned by him unsatisfied. On an affidavit of 
those facts, an order was made by a Judge of this Court, requiring 
Thomas Hooper to appear on a day named, before a Judge of this 
Court, in the city of New York, to make a discovery on oath, con- 
cerning his property, pursuant to § 292 of the Code. 

Thomas Hooper now moved to vacate the order, on the ground that 
it could be granted only by a County Judge of Kings County. 

C. T. CromweU, for Thomas Hooper. 

Okas. Henry Smith, for plaintiff. 

Boswobth, J. — The defendant is a resident of the State; and re- 
sided in Kings County when the execution was issued, and the order 
was made; Section 292 of the Code is express, that when an execution 
against the property of a judgment debtor, " issued to the sheriff of 
the county where he resides" has been returned unsatisffed, the plain- 
tiff is entitled to an order from the Judge of the Court, or a county 
judge of the county to which the execution was issued, requiring such 
judgment debtor to appear, and answer concerning his property, before 
suck judge, at a time and place specified in the order, "within the 
county to which the execution was issued." 

The obvious meaning of the Code is, that a resident debtor shall be 
brought up for examination only in the county where he resides. An 
execution must be first issued to the county " where he resides," and 
the order must require him to appear at a specified time, and answer, 
14 within the county to which the execution was issued.' 9 
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If no Judge of the Court resides in the county to which the execution 
was issued, the order must be obtained from a county judge of that 
county. The order must require the debtor to appear before the Judge 
by whom it is made, and at some place within toe county to which the 
execution was issued ; which must be the county where the debtor 
resides. It was not intended, that a judge of this Court should have 
proceedings of this kind conducted before him out of the city and 
county of New York. 

The order, therefore, could not properly be granted by any judge, 
except the County Judge of Kings County, and, so far as it relates to 
Thomas Hooper, must be discharged. 



Habthoubb agt. Hikers. 

Where, on examination, supplementary to execution, it appeared that the judgment 
/ debtor ¥tt a public carman, was a house-holder, and had a family for which he prorided, 
and had "one hone, a harness, and cart," held that they were exempt from execution, 
and came within the definition of the word team, as used in the act of 1842, ch. 157. 

Judgment was had against the plaintiff for costs of the action. On 
proceeding supplementary to execution, the examination disclosed that 
he was a public carman, was a house-holder, and had a family for 
which he provided, and had " one horse, a harness, and cart," which 
were exempt from execution, provided they came within the proper 
definition of the word " team. n Defendant insisted that the cart was 
not exempt, moved for a receiver, and that the cart be delivered over 
to the receiver. 

Boswobth, J. — (On consultation with all the other judges of the 
Court}. A team is " two or more horses, oxen, or other beasts, har- 
nessed together to the same vehicle for drawing, as to a coach, chariot, 
wagon, cart, sled, sleigh, and the like." — Webster's Die, unabridged. 
Team-work is " work done by a team, as distinguished from personal 
labor."— Id. 

The object of exempting the team of a house-holder, was doubtless 
to enable him to do team-work. Horses, without harness or vehicle, 
would be of but little service relatively. Morse v. Keyes, 6 How. P. 
B., 18, 21, concedes that a " harness" is within the meaning of the 
word team, but not the vehicle to which the team may be harnessed. 
This concession seems to be a consequence of the definition given by 
the Court of the word " team." The Court said : " A team is said to 
be two or more horses or oxen harnessed together." I think Webster's 
definition better accords with the common understanding of the mean- 
ingof the word. 

However inartificial the expression may be, yet the phrase, " a one- 
horse team," is often used, and expresses a clear idea to the common 
mind. Unless the word " team," as used in the act of 1842, ch. 157, 
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includes that, then a single horse, harness, and cart, would not be ex- 
empt, though used together by a house-holder as a team, to do team- 
work, and though necessary for the support of his family. 

I think a team, within the meaning ot that act, means horses or oxen 
harnessed to a vehicle, and includes the three, and that though there be 
but a horse, harness, and cart, instead of two horses, harness, and 
a wagon, they are exempt from execution, if of less value than $150, 
and are necessary for the owner's support, he being a house-holder, or 
having a family for which he provides. 

Under a contrary construction, the act, so far as it exempts a team, 
would have practically no application to this city. The "team" of a 
carman, would not be a team within the meaning of the act. 

I think it is exempt from execution, and the motion for a receiver, 
and that the cart of the plaintiff be delivered to such receiver, is 
denied. 

Affidavits bt Persoxs Residing Abeoad to be Used nr the 
English Coubts. 

We are reminded by a correspondent, that the Statute 15 and 16 
Victoria, ch. 86, referred to in our last number, has relation only to 
matters in the Court of Chancery. The act in question is entitled, 
" An Act to amend the Practice and Course of Proceedings in the High 
Court of Chancery ; " and the § 22 runs thus : " All Pleas, Answers, 
Disclaimers, Examinations, Affidavits, Declarations, Affirmations, and 
Attestations of Honor in Causes or Hatters depending in the High 
Court of Chancery, and also Acknowledgments required for the pur- 
pose of enrolling any Deed in the said Court, shall and may be sworn 
and taken in Scotland, or Ireland, or the Channel Islands, or in any 
Colony, Island, Plantation, or place under the Dominion of Heir 
Majesty in Foreign Parts, before any Judge, Court, Notary Public, 
or person lawfully authorized to administer Oaths in such Country, 
Colony, Island, Plantation, or place respectively, or before any of Her 
Majesty's Consuls, or Vice-Consuls, in any Foreign Parts, out of Her 
Majesty's Dominions ; and the Judges and other Officers of the said 
Court of Chancery shall take Judicial Notice of the Seal or Signature, 
as the case may be, of any such Court, Judge, Notary Public, Person, 
Consul, or Vice-Consul, attached, appended, or subscribed to any such 
Pleas, Answers, Disclaimers, Examinations, Affidavits, Affirmations, 
Attestations of Honor, Declarations, Acknowledgments, or other Doc- 
uments to be used in the said Court. 



Phillips on Insurance. 

A third edition of this valuable work, prepared by the author, has just appeared. 
Much labor has evidently been expended upon it, and it contains valuable improve- 
ment*, which we shall notice more particularly in our next number. 



THE 




*& ®&fyd W§%*twtt. 



Vol. XL] NEW-YOBK, AUGUST, 1853. [Mohthit Pa** 

ti. 8. JDirtrirt Court 

(Southern District of New-York.) 

Before the Honorable CHASLES A. INGEBSOLL, District Judge. 

The Schooner Cathabine akd Mabxha, 4th June, 1853. 

COLLISION UPON THE HIGH SEAS. 

A Teasel Bailing with a free wind is bound to get out of the way, or steer clear of one 

close-hauled. 
The neglect to hare a " look-out? stationed, exclusively for the performance of that duty*, 

and leaving the helm unattended, are reprehensible and serious faults. 
The resscl having the privilege of keeping her course has the right to expect that the 

other will be steered dear of her. 
When the vessel bound to give war does not do so in time, the other may be so navigated 

as to avoid or lessen the effects of the apprehended collision. 

The facts sufficiently appear in the opinion of the Court 
J). D. Field and J. S. Slwyter, for libellante. 
Cochrane and Donahue^ for claimants. 

Ingkbsoll, D. J. — On the evening of the 21st day of April, in the 
year 1852, at a little after 8 o'clock^ the schooner San Louis, of Had- 
dam, in the District of Connecticut, and owned by the libellante, 
loaded with a cargo of stone, and bound to Philadelphia, at a place 
about twenty-five miles south of Sandy Hook, on the high seas, was 
run into by the schooner Catharine and Martha, Collins, master, bound 
from a port in South America to New York, by which the vessel of 
the libellante, and her cargo, were lost and destroyed. And the 
question is, which of these vessels, if either of them, has been in fault 
And that question depends upon the rales of navigation which should 
have been observed by them, respectively, at the time of the collision, 
and upon the evidence as given in the case. 

vol. xx. 29 
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The rales of navigation applicable to the case under consideration 
are well settled. They we*e considered by the Supreme Court of the 
United States, in the case of St. John v. Paine and another, 10 How- 
ard's Reports, page 557, and were then established and settled, so as 
to be now free irom doubt. Among these rales, thus established and 
settled, and applicable to the navigation of sailing vessels, are the 
following: 

L A vessel that has the wind free, or sailing before or with the 
wind, mast get oat of the way of the vessel that is close-hauled, and 
sailing by or against it. 

IL The vessel on the starboard-tack haa a right to keep her course, 
and the one on the larboard-tack must give way, or be answerable for 
the consequences. 

III. When two vessels are approaching each other, both having the 
wind free, and consequently the power of readily controlling their 
movements, the vesBel on the larboard-tack mast give way, and each 
pass to the right. 

IV. The same rale govern vessels sailing on the wind and approach- 
ing each other, when it is doubtful which is to the windward. And 
it was remarked by the Court, that no one can look through the Re- 
ports in Admiralty, in England, without being struck with the steadi- 
ness and rigor with which these general nautical rules have been 
enforced, in cases of collision, under the advice of the Trinity Masters 
of that Court, or fail to be impressed with the justice and propriety of 
such application, and the salutary results flowing from it These rides 
have been often sustained and established by various courts of high 
authority in different States in the United States. 

The Court, in the case in Howard, also say, that a competent and 
vigilant look-out, stationed at the forward part of the vessel, and in a 
position best adapted to descry vessels approaching at the earliest 
moment, was indispensable to exempt the colliding vessel from blame, 
in case of accident in the night-time, while navigating waters on 
which it is accustomed to meet other water craft. 

Bearing these rules in mind, and applying them to the facts as 
found in the present case, there is no aifficulty in determining what 
the decree should be. 

The San Louis, as appears in evidence, was a schooner of about 
one hundred and eleven tons burthen, properly manned, and on her 
voyage bound to Philadelphia, started from Jersey City on the 21st 
day of ApriL in die year 1852, at about two or three o'clock in the 
afternoon. The collision took place at a little after eight o'clock in the 
evening, at about twenty or twenty-five miles south of Sandy Hook, 
where vessels are accustomed to meet. The wind at the time was 
about southwest by west. It was not blowing heavy, but there was 
a good sailing breeze. She was close-hauled to the wind, on her 
starboard'tack, and was and had been steering between south and 
south by west, along the shore, and was at the time about four or five 
miles distant from the same. It had been raining, but at the time it 
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was star-light, with some flying clouds, and vessels could be seen from 
three-quarters of a mile to a mile distent. She bad a man on the look* 
out forward, but no light, and the mate was at the wheel. 

The Catharine was heading in an opposite direction to that of the 
San Louis, with a fair wind on her larboard tack, bound to the port 
of New York, with no one on the lookout forward, but with a light* 
No one on board the Catharine saw or noticed the San Louis until the 
San Louis was just under her bows, and a moment before the collision 
took place. A short time before the collision, and when the San 
Louis could have been seen if there had been a look-out forward, 
there was no one on the look-out forward, and no one at the wheel. 
When the Catharine was so without a look-out, and without any one 
at the wheel, the crew were reefing her mainsail. The captain, who 
left the wheel, was not so engaged. But before the collision he re- 
turned to the wheel. 

When the Catharine was first discovered by those on board the San 
Louis, she was about half a mile off, beading a little east of north, in 
an opposite direction of the San Louis, from one to two points to the 
leeward, on her lee bow. The San Louis kept her course, close-hauled 
to the wind, until jnst before the collision, when, discovering that the 
Catharine had lulfed, and that a collision would take place, in order 
to avoid it, if possible, or to lessen the effects of it, the San Louis 
luffed, and the Catharine struck her on her larboard side, bead on 
about opposite the batch, abaft the fore-rigging, by which the San 
Louis was cut down below the water-line, in consequence of which, it 
was not safe to remain on board of her, and she was abandoned by 
the crew, and lost The San Louis, if she had not luffed, would have 
been struck by the Catharine. 

Applying the rules of navigation, as established by the Supreme 
Court, to the facts as above found, there is no difficulty in determining 
what decree should be passed. 

The San Louis was close-hauled to the wind, on her starboard-tack, 
with a look-out forward, and, judging from the whole testimony, was 
a little to the windward of the Catharine. The Catharine had a free 
wind, she was on her larboard-tack, with no look-out forward, and was 
a little to the leeward of the San Louis. Both vessels were sailing in 
nearly opposite directions. Under these circumstances, according to 
the rules of navigation, as established bv admiralty courts, it was the 
duly of the Catharine to have avoided the collision ; and ss she did 
not, she must be answerable for the consequences. No fault is dis- 
covered on the part of those who were navigating the San Louis. The 
fault which occasioned the injury, is entirely attributable to the neg- 
ligence of those who were navigating the Catharine. The nautical 
rules, as recognized by the Supreme Court,<and applied by all admi- 
ralty eourts. are salutary, and ought to be strictly observed. The 
injury complained ef was occasioned by fhe Catharine's not regarding 
these rules. 

Several decisions in the District have also noticed and condemned 
emphatically t*e fcuhs en bwrd this deHnquept y fssd, and jastifle4 
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tbe navigation of the San Louis. — The Washington, 9 N. Y. Leg. 
Obs., 326, 380; The Emily, 6 Id. 343-4, 1 Blatch., 237 S. 0. ; Sch. 
P. De Pet/ster, 6 N. Y. Leg. Obs., 441-2. 

The decree therefore is, that the libellants recover their damages 
sustained by the collision, and that it be referred to a commissioner to 
ascertain and report the amount of damages sustained by the libe- 
lants. 



& 8. Superior (fcmrt 

Special Term, 1853. 
Before Mr. JUSTICE DUES. 

The People, ez belat. L. Tappajt, v. Bose Poster, alias Cooper, 

HABEAS OOBPUS. 

A Judge of the Superior Court, in Allowing a habeas corpus, and in hie proceedings 
under it, can only exercise the powers which were conferred by statute npon a Supremo 
Court Commissioner. He is, therefore, not clothed with the discretionary powers of a 
Judge in Equity, in relation to the disposition and custody of infants. 

The Supreme Court* as succeeding to the entire jurisdiction of the Court of Chancery, is 
the general guardian of infants. 

As such, it has an exclusive right to determine all questions relating to their disposition 
and custody, except where those questions arise in a suit for an absolute or limited 
divorce. 

The equitable powers of the Superior Court can only be exercised in those actions and 
proceedings which its jurisdiction, as defined by the Code, properly embraces. 

A petition for a Habeas Corpus, addressed to a judge of &e Superior Court, can only be 
founded upon the provisions of the general Habeas Corpus Act (2 R. S., § 1, art. 2, p. 
188). 

Hence the Judge can only act in the cases which the statute enumerates, and can make 
no other final order or determination than that which the statute prescribes. 

The reported cases in England are inapplicable. In all of those, the habeas corpus was 
a common law, not the statutory writ 

Distinctions between a common law and the statutory habeas corpus stated and ex- 
plained. Critical examination of the adjudged cases in England and in this State. 

Conclusions from this examination : — 

1. That the basis of the common law, as well as of the statutory writ, is an illegal im- 
prisonment or restraint, and, consequently, that when the restraint is disproved the ju- 
risdiction ceases. 

% That when the restraint is adjudged to be illegal, the only order that can properly be 
made, is to discharge the person imprisoned or restrained. 

J^nd lastly, That the exception of infants, of such tender yean as to be incapable of 
making a choice, is more apparent than real. 

The Habeas Corpus Act, in. its revised form, is greatly enlarged in its provisions, and 
improved in its details; but its sole basis still is, an illegal imprisonment or restraint, 
ana the only authority of an officer acting under it, to discharge, bail, or remand the 
person on whose behalf the habeas corpus is issued. 

It appearing, in this case, that the child, on whose_behalf tbe writ was issued, was not 
restrained of her liberty, hela\ that the Judge could only declare that she was at 
liberty to go where she pleased, and could make no order for her delivery to her father. 
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This was a proceeding upon a habeas corpus, before Mr. Justice 
Duer. The object of the writ was to deliver an infant, aged about 
nine years, named Jane Trainer, from an illegal detention and re- 
straint, in which it was alleged that she was held by the respondent, 
to whom the writ was directed. It was founded upon a petition, 
sworn to by Lewis Tappan, claiming to be the agent of the father of the . 
child, Charles W. Trainer, and was allowed upon the 18th Kay, 
1853* 

On the 23cU>f May the child was brought before the Judge, and the 
respondent filed a sworn return to the writ, alleging, inter alia, as 
follows : " That the said Jane Trainer is not imprisoned, detained, or 
restrained of her liberty, or held in any custody against her will, by 
or under the control or direction of this respondent, or otherwise, but 
remains with the respondent of the free will of the said Jane, and from 
affection to the respondent." It was proved, to the satisfaction of the 
Judge, that Trainer was the lawful father of the child, but, by his own 
confession, was a person of licentious and dissolute habits. It also ap- 
peared, that the respondent, to whom the child had once belonged as 
a slave, was a woman of ill fame. The child, on being examined by 
the Judge, was unwilling to acknowledge Trainer as her father, and 
entreated to be permitted to remain with the respondent, to whom she 
was evidently attached. 

The case was heard and argued on the 25th and 26th of May. 

K D. Culver for the relator. , 

James T. Brady for the respondent. 

On the 28th, the Judge delivered the following opinion : 
Duer, J. — Having dismissed as groundless the original charge of 
kidnapping, this case is now before me solely upon the petition of the 
father, by his agent, Mr. Tappan, and the relier which is now sought 
is a compulsory order for the delivery of the child, Jane Trainer, into 
his custody. The first and by far the most important question to be 
determined is, whether my jurisdiction, which is precisely the same as 
that conferred by statute on Supreme Court Commissioners, extends 
so far as to enable me to make the order that is required ; and if this 
question must be answered in the negative, it will be needless to in- 
quire whether, upon the evidence before me, such an order could be 
justly or discreetly made. 

I entirely agree with the learned counsel for the respondent, that I 
am not sitting Tiere as a Judge in Equity, clothed with those large dis- 
cretionary powers, in relation to the disposition and custody of infants, 



* There bed been * previous writ* founded upon a petition, stating that the infant (a 
colored child) had been kidnapped by Mrs. P., and was detained by her as a alare. This 
allegation appearing to be groundless, this writ had been dismissed. 
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which the Lord Chancellor in England, as the representative of the 
sovereign, is competent and his been long accustomed to exercise. 

Powers just as extensive, I doubt not, were verted in oar late Court 
of Chancery, and if bo, by force of the New Constitution and of the 
Judiciary Act of 1847, they have been transferred to, and are now 
vested in, the Supreme Court of the State, and the Justices thereof; 
bnt they do not belong to me, either as a Supreme Court Com- 
missioner, or as a Judge of the Superior Court ; I cannot therefore ex- 
ercise the discretion which they confer, even could I be justified in 
acting, at the same time and in the same proceeding, in a double 
capacity. The Supreme Court, as succeeding to the entire jurisdiction 
of the chancellor, is the general guardian of infants, and as such, has 
the exclusive right to determine all questions, in relation to their dis- 
position and custody, except where those Questions properly arise in 
an action between husband and wife, for an absolute or limited divorce. 
It is true, that the Superior Court is now a Court of Equity ; but it 
is equally so, that its equitable powers can only be exercised in those 
actions or proceedings which its jurisdiction, as defined by the Code, 
may be construed to embrace. 

The petition for the habeas ootpw, in the present case, was founded, 
and could only be founded, upon the provisions of the Revised Statutes ; 
and as, in its form, it followed the words of the statute, those pro- 
visions not merely gave me the right, but made it my duty, to allow the 
writ. It is under the statute, therefore, that I am acting, and it is 
upon the just construction of its provisons that the nature and ex- 
tent of my authority alone depend. I can act only in the cases which 
the statute enumerates and defines, and can make no other final deter- 
mination or order than that which it prescribes. 

Founding his argument upon the statute, the counsel for the respond- 
ent has insisted : 

First. That a habeas corpus under the statute can only be allowed 
for the purpose of delivering the person, in whose behalf it is prayed 
for, from an illegal or unjust imprisonment or restraint, and, conse- 
quently, when the allegea imprisonment or restraint is denied by the 
return to the writ, and is not established bv the proof, the jurisdiction 
of the Judge or officer who issued the writ wholly ceases, and he is 
bound to declare that the proceedings before ham are at an end. 
And, . 

Secondly. That where the imprisonment or restraint is admitted or 
proved, and is held to be illegal, the only order that can be made, is 
for the discharge of the person so imprisoned or rest r ai n ed ; and that 
an order, even in the case of a minor or apprentice, relative to his 
future disposition or custody, as an excess of authority, would be abso- 
lutely void. 

If the positions thus taken by the counsel are a just construction of 
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relator the relief which he seeks, by a peremptory order for the imme- 
diate delivery of the child into his custody, or into that of the &ther. If 
a habeas corpus nader the statute w% fee pfcqperly used lev ibtash 
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purpose of maintaining the rights of a parent and enforcing the obedi- 
ence of a child, the order which is prayed for may justly be made ; 
tat not, if the sole object of the writ, in a ease like the present, is the 
delivery of the child from imprisonment or restraint 

Hie learned counsel for the relator, in controverting the positions 
that have been stated, deemed it unnecessary to refer to the actual 

K visions of the statute, but contended that the questions that have 
n raised as to their construction, and the extent of the authority 
which they confer, can no longer be regarded as open. He insisted 
that it is settled law — settled by a long series of decisions both in Eng- 
land and in the United States— that an officer, acting under the statute, 
p o ssess e s in its fullest extent the jurisdiction which is denied, and that, 
the righto of the father being established, not merely have I the power, 
but am bound to make the order which he solicits. These views of the 
learned counsel, I am inclined to think, correspond with what has hith- 
erto been the general understanding of the bar : and I freely own, that, 
when the proceedings commenced, I had no doubt of my authority to 
make such an order for the custody of the child, as, under all the cir- 
cumstances of the ease, I might deem to be expedient. I believed 
myself to possess exactly the same discretion as a Court of Equity, and 
this discretion, looking to the future welfare of the child, I was not 
merely willing, but desirous, to exercise. Having examined the sub- 
ject, however, in the short intervals of leisure that have been allowed 
me since the case was opened, with all the attention of which I am 
capable, I am obliged to declare, that the conclusions to which I have 
been led are directly opposed to my preconceived opinion. The words 
of the statute, I am forced to say, allow no room for the exercise of a 
discretionary power, nor, as I am now persuaded, is any reported case 
to be found, in which such a construction has been given to them. 

The adjudged cases in the English courts, whatever surprise the 
assertion may create, are in reality wholly inapplicable ; they are inap- 
plicable for the conclusive reason, that, in all oi them, without an excep- 
tion, the habeas corpus was a common law, and not the statutory writ, 
and the powers exercised by the Court those which the common law, 
and not the statute, confers. Upon the question, therefore, that we are 
now considering,^ the power and duties of an officer, confined in his 
jurisdiction and in his action by the provisions of the statute, these 
eases, in my judgment, throw no light whatever, and, at any rate, lend 
no aid to the argument on the part of the relator. The English Habeas 
Carpus Act, the celebrated act of Charles II., the second Magna Char- 
ta, as it is termed by Blackstone — is the substratum and model of our 
own statute, and there is not a shadow of evidence that any court or 
judge, when acting under its provisions, has ever claimed to exercise a 
discretionary power, by making any other order for the disposition of 
the person for whose deliverance the writ was issued than those which 
the wordB of the act specify and define. The act declares what judg- 
ment, according to the circumstances of the case, shall be pronounced at 
the close of the proceedings, and there is no evidence that any other 
hat ever been given. The habeas corpus act was not framed to regu- 
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late the entire subject of which it treats. Its sole objects were to reme- 
dy particular abuses, and to relieve a particular class of persons, namely, 
those .committed ana imprisoned upon a criminal charge, leaving all 
other cases of unjust imprisonment or detention, in the words of Black- 
stone, " to the habeas corpus at common law." (3 Commen. pp. 137, 
138.) Kor is this the only distinction between the common law and the 
statutory writ ; there are many others, so material, that had they not 
been overlooked, the erroneous practice which has to some extent 

Prevailed in this State, and which I am urged to follow, could never 
ave arisen. 

The common law writ can only be granted upon a motion in Court, 
and whether it shall be granted or refused rests in the discretion of the 
Court. (Com. Dig. Tit. H. Corpus (3), p. 5665 ; 3 Black. Com. 132, 5 ; 
Bac. Abrid. Tit. Ha. Cor. (B), L 

The statutory writ may be granted by a Judge in vacation, and 
must be granted if the application is in the form which the state pre- 
scribes. It is then granted ex debitoju&titiw> and the officer who re- 
fuses to allow it is subject to a penalty. 

The common law writ, it appears from the cases, may be prosecuted 
by a husband, a parent, and a guardian, for the deliverance of a wife, 
a child, or a ward. 

The statutory writ is prosecuted by the party for whose deliverance 
it is issued. The petition, it is true, may be signed bv a third person on 
his behalf; but it is in the name of the prisoner that all the proceed- 
ings must regularly be conducted. 

Lastly. The common law habeas carpus ad svijiciendum, requires 
that the person named shall be brought before the Court in which it 
is returnable, "to do, submit to, and receive" whatever the Court may 
consider in relation to him. 3 Black. Comm. 132. 

The statutory writ is substantially in the same form, but the discretion 
which its general words may be construed to give, is taken away by the 
positive direction, that when the proceedings are closed, the judgment 
shall be that the prisoner "be discharged, or bailed, or remanded." 
There are other differences, to which it would be useless to advert It 
is sufficient to say, what no lawyer will deny, that however large the 
discretion which the common law may give, either in granting a habeas 
corpus, or pronouncing judgment upon its return, the same discretion 
can never be rightfully claimed by an officer acting under a positive 
law, unless the intention of the Legislature that it may be exercised is 
expressly or impliedly declared. Hence it is upon the true construction 
of the statute under which I am acting, that this case wholly turns, 
and it is only those cases which plainly bear upon this question that 
can have any application. 

But I go still further. ^ Were I at liberty to treat the present as a 
common law writ, and in pronouncing my judgment to assume the 
powers, not indeed of the Chancellor, but of a common law Court, it is 
at least exceedingly doubtful, whether I would be justified in making 
the order that is now desired. Unless I greatly err, the law in England, 
with a single exception which I shall hereafter state! is now established, 
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that the jurisdiction of the Queen's Bench and of the Common Pleas 
upon, the return of a habeas corpus, even when the case is not nrider 
the statute, is limited to the discharge of the person where detention 
or restraint 1b held to be illegal; and where the restraint is disproved, 
to a public declaration that he is at liberty to go where he may please, 
and will be protected by the Court in the exercise of his freedom. 




wife to his society and possession. Hie lady, however, when brought 
before the Court, denied the rights of the person who claimed to be her 
husband, and the Court said, that whatever might be his rights, they 
could make no compulsory order, but could only see that she was under 
no illegal restraint, and declare her at liberty to go where she pleased. 

In the next case, Bex v. Johnson (1 Strange, 579), the action of the 
Court was somewhat different ; the contest mated to the custody of a 
female infant, aged 9 years, and the Court, at first, doubted whether 
they could do more than release her from an illegal restraint, but finally 
made an order for her delivery to her guardian. 

In the succeeding year, however, the Court of King's Bench retraced 
its steps, and returned to its original doctrine. Bern v. Smith (2 Strange, 
982). The habeas corpus was granted upon the application of a father, 
who sought to reclaim a minor child, aooy of 13, from the custody of 
an aunt, with whom he was living. When the parties were before the 
Court, the legal right of the father to the custody being clear, it was 
insisted that he waB entitled to a positive order for the delivery of the 
child, and the decision in Bex v. Johnson was relied on as a controlling 
authority. -That case, however, the report says, upon full debate, was 
overruled, and the Court said that they could only deliver the child 
from the control of the aunt, and inform him that he was at liberty to 

S where he pleased. The boy chose to remain with the aunt, and the 
urt then told the father that he must seek his remedy by action or 
by some other proceeding. 

I have found no case contradicting this limited construction of the 
powers of the Court until the time ofLord Mansfield; but in several 
cases which came before his lordship and his brethren, it seems to 
have been intentionally disregarded and overruled. In the cases to 
which I refer, the doctrine is laid down or assumed, that, upon a 
habeas corpus, the Court has a full discretion to make such an order 
as the particular circumstances of the case may seem to require, and 
may not only decide to whom the custody of an infant shall be given, 
but may even compel a reluctant wife to return to the bouse ana 
submit to the authority of her husband {Bex v. Meade, 1 Burr. 542 ; 
Bex v. Ddwal, 3 Burr. 1434, S. C. ; 1 Black, 146 ; Ward's case, 1 Black; 
BUssetf* case, Lofft's K. 765). But this doctrine, which, if it did not 
strip the Chancellor of his jurisdiction, vested in the King's Bench, in 
the cases to which it applied, a co-ordinate authority, seems not long to 
have prevailed, and assuredly is not, at this day, the law in England. 
It was most distinctly rejected by Lord Kenyon and his associate judges 

VOL. XL 30 
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in the cases of Hex v. Reynolds (6 Term R., 499), and The Kvng v. 
Edwards (7 Term R, 745). 

In each of these cases the habeas corpus was granted upon the ap- 
plication of a master, who sought, by this means, to compel the return 
of a disobedient apprentice, bat in each the writ was quashed, as it 
appeared to have been issued without the consent ana against the 
wishes of the apprentice; and Lord Kenyon remarked in the second case, 
that the sole object of a habeas corpus " is the protection of the liberty 
of the party," in other words, his deliverance from an illegal imprison* 
ment or restraint ; evidently meaning that where this fact is shown not 
to exist, the jurisdiction ceases. 

The cases to which I shall next refer are still more decisive, as show- 
ing how entirely the courts of common law in England have renounced 
the exercise of the discretion rtfeicb was claimed Dy Lord Mansfield. 

In the case of The King v. Be MandeviUe (5 East.,220), the writ was 
granted on the application of a mother, who had been driven by ill 
usage to separate from her husband, and who sought the aid of the 
Court to compel him to restore to her custody an infant of only eight 
months old, which it was alleged he was about to take with him from 
the kingdom. The additional circumstances were that the child was a 
natural born subject and the father an alien enemy. The Court of King's 
Bench, however, denied the application, and remanded the child to the 
father, plainly upon the ground that he had a legal right to the custody, 
and consequently that the restraint could not be pronounced illegal. 

The failure of this application compelled the mother to invoke the 
powers of the Chancellor (De MandemUe v. De MandeviUe, 10 Yesey, 
52) : and although Lord Eldon declined, under all the circumstances, 
to cnange the custody, he enjoined the father from removing the child 
from the kingdom, and compelled him to give security to a large 
amount, that he would obey the injunction. In the course of his 
opinion, Lord Eldon referred to the former proceedings at law, and said 
that the Court of King's Bench had very properly declined to interfere, 
not having within it any of that species of delegated authority which 
resides in the Chancellor, as representing the Song in his beneficent 
character of Parens Patrice. 

This profound jurist, the greatest common as well as equity lawyer 
of his age, evidently meant that a court of common law, even upon a 
habeas corpus, can pass only upon the question of legal right, and has 
no power to grant that equitable relief which the Court of Chancery, as 
the general guardian and protector of infants, is bound to administer. 

The next, ex parte Skinner, 9 J. B. Moore, 278, in the Court of Com- 
mon Pleas, was a strong case indeed. In this also, the habeas corpus 
was granted on the petition of a mother who sought to rescue an infant 
chila from the custody of its depraved father, who had not only desert- 
ed the mother, but who was then living in open adultery with another 
woman. The authority of Lord Mansfield in BissdPs case, Lofifc's Rep. 
748, was strongly pressed upon the Court, but was in effect overruled, 
and the judges, referring to the language and adopting the doctrine of 
Lord Eldon in De Manaeville v. De MandemUe, denied the applica- 
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tion, declaring that the Chancellor was alone competent, by a proper 
change of the custody, to grant the necessary relief. The most recent 
case in England is ex parte Sardilands, which is reported in the last 
volume of that very useful and well-selected compilation of law and 
equity cases, which is now in course of publication at Boston (12 Law 
and Equi. Rep. p. 463, S. 0. 21, Law Jour. Rep. p. 326) ; and it affords a 
strikingproof that the large discretion once claimed by the Court of 
King's JBench, if not wholly abandoned, is now reduced within its nar- 
rowest bounds. ^ The motion for a habeas corpus was made on behalf of 
a husband, and its object was to compel a reluctant wife, who had de- 
serted him without cause, to return to nis protection and her own duties. 
The case of Rex y. Meade (1 Burr. 542), was confidently relied on in 
support of the motion ; for although in that case the habeas corpus was 
denied, it was so upon the sole ground that the husband had given his 
voluntary consent to the existing separation, and the language of the 
judges necessarily implied that this consent was the only- bar to the 
success of his application. That this was the fair construction of that 
case was not denied by the Court; but as it appeared from the Affida- 
vits, in the case before them, that the wife was not in fact under any 
restraint, the judges all concurred in the opinion that the motion could 
not be granted, Lord Campbell, Ch. J,, forcibly saying " that it would be 
useless to compel the appearance of the wife, since, if she were brought 
up, the judges could only ask her when she would go, and could not 
compel her to return to ner husband." It must, however, be admitted 
that Lord Campbell, in the course of his opinion, distinctly stated that 
" the case of infants of tender years, stands upon different grounds"; and 
this is, in fact, the solitary exception to which I alluded in the com- 
mencement of my remarks, the exception from the general rule that 
a habeas corpus, in a court of common law, can never be used for the 
sole purpose of enforcing marital or parental rights. The supposed 




cases to which it applies, are so lucidly stated by that distinguished 
judge, Mr. Justice Coleridge, that I cannot do better than quote his 
language. * These are his words : " A habeas corpus proceeds on the 
fact of an illegal restraint. When the writ is obeyed, and the party 
brought up is capable of using a discretion, the rule is simple and dis- 
poses of many cases, namely, that the individual who has oeen under 
restraint is declared to be at liberty, and the Court will even direct that 
the party shall be attended home by an officer, to make the order effec- 
tual. But when the person is too young to have a choice, we must refer 
to legal principles to see who is entitled to the custody, because the law 
presumes that where the legal custody is, no restraint exists." In Hex 
v. GremhiU, the children, whose custody it was held belonged to the 
father, were not in Court, and an order for their delivery to the father 
was therefore affirmed ; but Coleridge, J., expressly says, that had they 
been in Court, there would only have been a verbal declaration that the 
custody belonged to the father. It is evident, therefore, from these 
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facts and the remarks of the learned judge, that the alleged exception 
is more apparent than real. An infant of snch tender years as to be 
incapable of rationally expressing its wishes, which is all that I can un- 
derstand to be meant by " incapable of making a choice," is of necessity 
nnder restraint, and in order to determine whether the restraint is ille- 

SJ, the Court must determine to whom the custody belongs. When 
e infant is before the Court, nothing more is necessary to be said, 
since the person entitled to the custody may then, without opposition, 
by taking possession of the child, assert his legal right ; but when the 
infant under an illegal restraint is not in Qourt, an order for his deliv- 
ery must necessarily be made ; for, in such a case, it is in reality nothing 
more than an order for his discharge. Since the case of Hex v. Green- 
hilly which, in awarding the custody of children of a very tender age to 
a profligate father in preference to their mother, was one of flagrant 
injustice, an act of Parliament, an act which we have adopted (2 JR. S. 
pp. 149) has been passed, giving to the courts of common law a dis- 
cretionary power of awarding the custody to the mother ; but in all 
other cases, I apprehend that the law is settled, that the only question 
to be determined upon a habeas corpus, where a restraint is proved, 
is its legality or illegality ; and when it is held to be illegal, tne only 
judgment to be pronounced, the discharge of the person restrained; 
sna that no case is to be founds in which, there being in fact no re- 
straint, any order whatever has been made. 

I proceed next to inquire into the past condition and actual state of 
our own law. 

During our whole existence as a colony, and until the year 1787, 
the English Habeas Corpus Act was in force, if not jproprio vigore, yet 
as a part of our common law. In that year all English statutes were 
repealed, and this, as well as many others, was enacted by our legisla- 
ture, ana in its new legislative form was nearly a literal transcript of 
the original act. Like that, it was confined to persons committed upon a 
criminal charge, and, like that, gave no other authority to a judge acting 
nnder its provisions, than to discharge, bail, or remand the prisoner 
brought before him. It was re-enacted substantially in the same form 
in the revisions of 1801 and 1813, and remained unchanged until 1818, 
when it was materially enlarged and improved ; but, as the changes 
then made were incorporated in 1830 in the statute, as then revised 
and amended, and no case is to be found in the interval affecting 
their construction, it is not necessary now to advert to them. 

It follows from this statement, that none of the reported cases in this 
State between 1787 and 1830, in which a question as to the custody 
of infants has arisen, have any bearing upon the present discussion, 
since in all, as in the English cases that have been rejected as inap- 
plicable, the habeas corpus was the common law, not the statutory 
writ. The cases that have most frequently been quoted and relied on, 
as proving the existence of the discretionary power that I am now 
required to exercise, are Tfu People v. Lamt (2 John. B., 374) ; 
McDowle's case (8 John. R., 828) ; Ferguson's case (9 John. R., 239) ; 
and Waldron'e case (13 John, R, 419). It is not to be denied that the 
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Supreme Court, in some of these cases, adopting the views, and nearly 
the language, of Lord Mansfield, in Mex v. DetavaZ, and of Ch. Tilgh- 
man in The Commonwealth v. Aldrichs (5 Binney, 520), asserted its 
power to make a positive order for the delivery of an infant into the 
enstody of the person whom, according to the particular circumstances 
in evidence, it might deem to be entitled ; but it is remarkable that, in 
each of the cases, the exercise of this discretion was, in fact, declined ; 
and declined (I add) for reasons so applicable to the present case, that, 
were it possible for me to pass the limits of the jurisdiction which the 
statute gives, they would probably control my action. 

Thus, in the matter of Waldron (13 John.'R, 419), the Court re- 
fused to take an infant daughter from its grandparents and deliver her 
to the custody of her father, it not appearing that she was kept against 
her will, and because, in the opinion of the judges, the Court of Chan- 
cery, from its peculiar jurisdiction, was better able to protect and en- 
force the rights of the parties, and determine properly the Question of 
custodv, than a court of law, upon a habeas corpus. In McDowUfs 
case, the language of the Court, aa to the impropriety of interfering 
against the will ofan infant is still more explicit. It amounts, indeed, 
to a denial of the right. A father claimed the restoration to his own 
custody of two sons under age, whe were living as apprentices with 
the person to whom the writ was directed, and tne ground of the ap- 

Slication was, that their indentures were void, and their detention by 
leir master therefore illegal. Thompson, Ch., in delivering the judg- 
ment of the Court, said, "All that tne Court is required to do under 
this writ, is to see that the infant is not restrained against his will," 
and after referring to the cases, and particularly Bex v. Smith, in 2d 
Strange, he added, " In this case the Court can only declare that these 
infants are at liberty to go where they please. They may go and put 
themselves under the care and protection of their father, or may re- 
turn to the service of their master." The boys elected to remain with 
their master, and the Court sent an officer with them to protect them 
on their return. 

It has been strongly urged that the father has a paramount legal 
right to the custody of his infant children, and that the Court, when 
it has no reason to believe that his power will be abused, is bound to 
make a positive order for their delivery into his possession and control ; 
but the cases last cited, without adverting to any other, conclusively 
show that, even at common law, such is not the obligation of the Court, 
whatever may be its powers. 

The only cases, since the adoption of the Revised Statutes, that can 
be supposed to have any application, are The People v. Chegaray 
(18 Wend., 542), and The People v. Merctin(Z Hill, 399). 
x The People v. Chegaray is not founded upon the general Habeas 
Corpus Act. under which l am acting, but upon special provisions in 
the title or parents and children, in a prior chapter of the Eevised 
Statutes (2 R.S., chap. 8, part 2, pp. 148-149); and these provision*, 
it is an obvious remark, were certainly useless, had the Supreme Court 
been deemed to posses?, either at common law, or under the general 
ptajtyte, fye *ag$ di*a$aep, iq awarding the custody pf infante, *s 
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undoubtedly belonged to the Court of Chancery. Under these pro- 
visions, a wife living in a state of separation from her husband is au- 
thorized to apply to the Supreme Court for a habeas corpus to bring 
before it a minor child of the marriage, and the Court, upon the re- 
turn of the writ, is empowered to award to her the charge and custody 
of the child, under such regulations and instructions as the case may 
require. In construing these provisions in The People v. Chegaray y 
Bron80n, J., truly observed, that " they had conferred a power upon the 
Supreme Court which it did not before possess ; and that it was not 
the object of the common writ of habeas corpus to try the rights of 
parents or guardians to the custody of infants, but merely to deliver 
them from unjust imprisonment, and all illegal or improper restraint." 

If the sole object of the ordinary writ is the deliverance of the 
party from an illegal restraint, it is a necessary consequence that the 
Court, when it terminates the restraint, exhausts its power. 

In the People v. Mercein, the Supreme Court (Nelson, Ch. J., dissent- 
ing), commanded the defendant Iby a positive order to deliver an in- 
fant under his control into the custody of the father ; and so far as I 
have been able to discover, with the exception of Nickerson's case (19 
Wend., 16), it is the only case to be foundf in our own reports in which 
a similar order has been made. 

Passing over the objection that this decision is not easv to be recon- 
ciled with that of the Court of Errors, in Mercein v. The People (28 
Wend., p. 64r-106), it is subject to several observations which rentier 
it inapplicable as an authority that I am bound to follow. 

First. Mr. Justice Cowen distinctly says, that the father, in prose- 
cuting the writ, was in the exercise of a v common law right, and that 
this right had not been taken away by the statute (3 Hill. p. 407); 
and Bronson, J., who concurred with mm, had previously saia that the 
statute did not apply to the case, and that the Judge who issued the 
habeas corpus had exercised a common law, not a statute, authority 
(25 Wend., p. 82). 

Second. The defendant, on behalf of the mother, insisted that he 
was entitled to retain the possession of the child, and hence it became 
necessary to decide to whom the custody belonged, in order to decide 
the question of an illegal restraint. 

And lastly, the child was of such tender years as, in the judgment 
of the Court, to be incapable of making its election ; and, as x infer 
from the report, was not in the presence of the Court when the de- 
cision was made. Had it been, an order for its delivery would have 
been unnecessary. The same observations, I apprehend, apply to 
Nickerson's case ; the proceeding was at common law, for the writ 
appears to have been granted and returned at a general term ; an 
opposite claim to the custody was set up, and the question of right 
was therefore necessary to be determined, and the child was not be- 
fore the Court when the order was made ; to which I add, that, as the 
contest in that ca6e was between the father and mother, a husband 
and wife living in a state of separation, the case, although not within 
the words, was plainly within the equity of the title or parents and 
children (2 B.S., pp. 126-7, §1,2); for if; under that statute, an in- 



THE NEW-YORK LEGAL OBSERVER. SS9 

K. Y. Superior Court— The People, ex relat L. Tappan, v. Bose Porter, alia* Cooper. 

fant may be taken from the father and given to the mother, a fortiori 
may the custody be transferred from the mother to the father, who at 
law has a paramount right. 

I do not deem it necessary to examine the decisions upon a habeas 
corpus in other States of the Union, as, for several reasons, they have 
a very remote^if any, application ; and from the review that I have now 
made of the English cases and oar own, I feel warranted to draw the 
following conclusions. 

First. There is no adjudged case in which it has been held that an 
officer, acting out of Court, either under the original habeas corpus 
Act, or the present enlarged and amended statute, when a person who 
has been illegally restrained is brought before him by a habeas corpus, 
has any authority to do more than simply to discharge him. 

Second. There is no adjudged case in which it has been held that 
such an officer may supply the defect of his authority, under the 
statute, by assuming a discretionary power, which, if it reside else- 
where than in a court of equity, belongs only to a court of common 
law in the exercise as a court of a common law authority. 

Third. Comparing all the cases, and following the most recent, the 
law may now be regarded as settled, that the basis of the common law, 
as well as of the statutory habeas corpus, is an illegal restraint, and con- 
sequently that this fact must be admitted or proved to exist, to warrant 
any further proceeding on the writ 

Fourth. jSven where a restraint is proved and is held to be illegal, 
the authority of the Court even when acting under the common law 
writ, is limited to the discharge of the person restrained, except in the 
case of an infant of such tender years as to be incapable of making 
a choice. 

Fifth. This exception, however, is more apparent than real, since, 
in this case, the questions of right of custody and of illegal restraint 
are so inseparably connected that, in pronouncing a judgment, both 
must be determined, and it is only when the infant is not before the 
Court, but is still in the possession of the person whose restraint is held 
to be illegal, that a positive order for its delivery is made. Such an 
order, under these circumstances, is. in truth, nothing more than an 
order of discharge, since, when the infant is so young as to be 
wholly capable of acting for itself, it can only be discharged from the 
restraint of one person oy giving it into the custody of another. 

Lastly. The authority which the higher courts at Westminster and 
the Supreme court of this State now possess, of taking the custody of 
an infant from the father, to whom it legally belongs, and transferring 
it to the mother, creates no exception from the general rule, since, both 
in England and in this State, tins authority is given by a special stat- 
ute, which it is admitted was necessary to be passed, to justify its exer- 
cise. A special statute would have been useless, had the common law 
judges possessed the same discretion as the Chancellor. 

The result of this investigation is, that, whatever may be ray personal 
wishes, it is impossible for me to make any order relative to the future 
disposition and custody of the child, unless it can be shown that I 
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derive the necessary authority from a just construction of the general 
statute upon which my proceedings art founded. (2 Rev. Stat., Pt. 8, 
Chap. 6, Tit. 1, Art. 2, p. 563.) No attempt, however, has been made 
to show that the statute gives the desired authority, either expressly 
or by implication ; and had the attempt been made, a careful examina- 
tion of the statute authorizes me to say, it must have been fruitless. 
There is not a section, sentence, or line, that could be fairly adduced to 
sustain the assertion. The Habeas Corpus Act, in its revised form, is 
greatly enlarged in its operation, and, it may be thought, somewhat im- 
proved in its language and details, but it is unchanged in its principle, 
and in the nature and extent of the relief that may ultimately be 
given ; and to prove this, a special and critical examination of its 
various provisions is by no means required. There are a few sections 
only to which it can be necessary to refer. By the first section, (p. 
563, sec. 21,) the right of prosecuting a habeas corpus is no longer con- 
fined to persons imprisoned for a criminal offence, but is extended to 
all, who, within this State, are " committed, detained, or restrained of 
their liberty, under any pretence whatsoever," with a few exceptions, 
not necessary to be stated, which are specified in the next section. It 
is therefore certain that an illegal restraint is now, as it has always been, 
the basis of the writ. It is this fact, therefore, that must be positively 
and distinctly stated and sworn to, in the petition upon which the ap- 
plication for the writ is founded (p. 654, sec 25). If the fact is net so 
alleged, the officer, to whom the application is made, would exceed his 
jurisdiction by allowing the writ, and it is equally plain that he would 
exceed his jurisdiction by refusing to dismiss it, when the allegation is 
shown to be groundless. As the formal assertion of the fact alone gives 
him Jurisdiction, so the actual truth of the assertion can alone preserve 
it. If the writ, where there is no restraint, ought not to issue, it follows 
that, where there is no restraint, as erroneously issued, it must be 
quashed. 

Where the jurisdiction of the officer issuing the writ is continued, and 
the restraint of the party brought before him, by virtue of the procesB, 
upon a due inquiry into its course, is found to be illegal, the words of 
the statute, in prescribing the course to be followed, are free from a 
shadow of obscurity or doubt : they are most plain and unambiguous: 
they give no discretionary power, but impose a positive duty. The lan- 
guage is, that the officer " shall discharge the party from the custody or 
restraint in which he is held." (2 Rev. Stat. § 39, p. 567.) It is this 
order which the officer is bound to make, and I apprehend ne can make 
no other. If he has any authority to make a further or different older, 
I am yet to learn from what source it is derived, and upon what 
grounds its exercise can be defended. It is not given to him by the 
statute : he has it not at common law : he has it not as clothed with the 
powers of a Chancellor. It may be that such an authority has not un- 
frequently been exercised ; but if so, it has been exercised without 
inquiry and without right. 

It remains only to apply the observations that have been* made to 
the facts of this case, and this will not long detain me. 
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Mtb. Cooper, to whom the writ is directed, and by whom it has been 
obeyed, denies, in her return, that the child Jane Trainer is detained 
by her, or in any manner restrained of her liberty. She admits that 
the child is free; she claims no right to her services, but .asserts that 
she remains with her of her own free will, and solely from motives of 
affection. There is no evidence to show that this return is untrue ; — 
on the contrary, its truth has been proved by the examination of the 
child herself* who in the strongest terms, and in a manner that left no 
doubt of her ti&eetfty, declared her attachment to Mrs. Cooper, and 
her desire to remain in her service and under her protection. Under 
these circumstances, I am oenstttoined to say that Jane Trainer is not 
" imprisoned, detained, confined or restrained of her liberty in any 
iBuumer oft* upon any pretence whatsoever, " and that the contrary 
allegation in the petition upon which the writ was allowed is shown to 
be groundless. I must therefore declare that I have no longer any 
jurisdiction, and that, as the habeas corpus, had the truth been known, 
ought not to have issued, it must now be dismissed. 

Had a different return been made to the writ, had the respondent 
claimed the child as her slave, or set up, under a pretended contract, 
a right to her services, the result would have been substantially the 
same, since I could only have discharged the child from a restraint that 
I should have held to be illegal. In no event, under my present con- 
■traction of my powers and doty, could I have made the order that is 
required. Bid 1 indeed possess the ample discretion which belongs to 
the Supreme Court, as now the Court of Chancery of the state, I should 
probably have no difficulty in making a suitable arrangement for the 
ftature custody of the child. For manifest reasons, she would not be left 
with the respondent, nor, for reasons nearly as cogent, which his 
examination has disclosed, would I place her in the custody of her 
father. Yet I doubt not, that, even with the consent of the child, a 
disposition of her custody might be made, by which her future happiness 
ana welfere would be effectually consulted.* 

As the case stands, I can do no more, following the example of the 
Supreme Court in McDowle's case, than say to the child : "You are 
free, 
is due, 
return 
as you declare, you wish to continue." 

[Chief Justice Oaklet and Judges Campbell and Bobwobth, with 
whom only Judge Duer had the opportunity of consulting, concurred in 
the opinion that his whole authority was derived from the statute, and 
that, under the statute, he could make no order for the delivery of the 
child.] 

* It we* the intention of the Judge, and ho so stated when announcing his decision, had 
it been in hii power, to place the child in the custody of the Boy. Mr. Pennington, a highly 
respectable colored minister of the gospel, who most generously offered to take her into 
Ms own family, educate her as one of his own children, and gite ample security for the 
faithful performance of the trust 

VOL. XL. 31 
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fi. J5. JDfetrict (Sottrt 

{For the Southern District of JSTevh York.) 

IN ADMIRALTY. 

Before the Honorable N. K HALL, Judge of the Northern Diatrict 

THB JAMAICA 8XEAH FEBBY-BOAT OOLLIBIOK. 

The steamboat haying had the sailing-reeeel in foil view, time enough to hare avoided 
her, is to be held responsible. " prima f trie," for steering clear, without requiring the 
latter to do anything. 

Where, under the circumstances, it was easy for the steamboat to pass to the right of the 
sailing-vessel, it was her duty to have been so navigated. 

If any doubt existed, as to being able to clear the latter, the steamboat was bound to 
have delayed for a moment, thereby enabling the canvas to pass out of the way. 

Under the circumstances, held, that it was the right of the canvas to keep her course, 
and that she was not required to deviate therefrom to avoid a collision, when doing so 
would encounter the risk of going ashore. 

Where the steamboat had been seen by those on board the sailing-vessel some time be- 
fore the collision, on the opposite side of a channel two thousand feet wide, which the 
steamboat must cross to intercept the track of the canvas, held, that the master of 
the latter vessel had the right to rely entirely upon the steamboat's being kept clear 
of him ; and his look-out was properly stationed to watch the quarter where danger 
was apprehended, to wit, the shore and reef near to which the canvas was being ne- 
cessarily navigated 

That after a collision with the steamer would have become apparent to a look-out on board 
the sloop, it would have been too late for the sloop to have done anything, without 
encountering greater risk to herself; and had a look-out been stationed, in reference to 
the steamboat, a collision would have taken place. 

That the want of such look-out was not a fault authorising the application of the rule of 
apportionment 

The facts are as follows : — The libellants in this case sought to re- 
cover the damages sustained by them as the owners of the sloop 
Atlas, in consequence of a collision which occurred in the port of 
New York, in the month of January, 1848. 

The Atlas had left her moorings in Harlem River, and was pro- 
ceeding on her way to the southeastern shore of Staten Island. About 
midday she reached Buttermilk channel, and was proceeding along 
the shore of Governor's Island, with the wind about north-northwest, 
and . her mainsail and jib set. The tide was running out, and was 
nearly at the last of the ebb. The master was at the helm, and her 
crew were on deck. One of her crew was easing off the main-sheet, 
another was at the peak-halyards, and the third was forward. The 
last was to the windward of the jib, in which position he could not, 
as he stated, see a vessel approaching on the leeward side. 

The course of the sloop was about south-southwest, and her master 
stated that she was about four hundred yards from Governor's Island 
when he saw the Jamaica come out of her dock, at the foot of Hamil- 
ton Avenue, on her way to the ferry dock at Whitehall. 
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The sloop was running as near to Governor's Island as her master 
deemed it prudent to go, for the purpose of keeping her as far to 
windward as practicable, in order to weather Bed Hook. 

The collision occurred after the sloop had passed considerably below 
the dock on Governor's Island, and sue was at the time much nearer 
Governor's Island than the opposite shore. 

The testimony on the part of the respondents, standing alone, would 
lead to the conclusion that she was about two-thirds the distance across 
from the Brooklyn shore : but the testimony of the master and crew 
of the sloop (and whose testimony, in respect to the position of their 
own vessel, is entitled to more weight) would authorize the conclusion, 
that more than four-fifths of the channel between Governor's Island 
and the Long Island shore was to the leeward of the sloop at the time 
the collision occurred. Indeed, if their testimony is to be implicitly 
relied upon, the sloop could not have been even two hundred feet 
from the Governor's Island shore. 

It was not claimed that the channel was at all obstructed by other 
▼easels, or that the sloop was not in full view of those in charge of the 
steamer, from the time the latter left her dock until the occurrence of 
the collision. 

It appeared that the steamer did not, on leaving her dock, proceed 
at once up the channel, with the view of passing to the right, and 
under the stern of the Atlas ; but that, after the steamer had advanced 
some distance into the channel, she stopped her engine, and was car- 
ried down the channel by the tide. 

The pilot of the steamer stated that he was uncertain which side of 
the steamer the Atlas intended to go ; and he appears to have waited 
for the sloop to change her course and avoid the steamer, instead of so 
directing the course and action of the steamer as to pass the sloop 
under her stern. It also appears, from his testimony, that when the 
danger of collision became obvious and imminent, he placed the head 
of the steamer towards the sloop as much as he could, to avoid re- 
ceiving this blow on the steamer's side. 

The sloop was struck on her larboard quarter by the bow of the 
steamer, and some of her stanchions and upper works were carried 
away. Her boom was struck about six feet from the side of the sloop 
by the corner of the steamer's cabin. Hie boom was broken and the 
sail torn off. Some other damage was done, but the amount was not 
large, 

E. JETetehum and W. Q. Morton, for the libellants. 

J. P. Rolf e and William JRocfaoeU, for the Jamaica. . 

Hall, ZHstrict Judge. — The collision in this case occurred at mid- 
day, in a channel about two thousand feet in width, and which was at 
the time unobstructed, except by the vessels which came in collision. 

The sloop Atlas was proceeding down Buttermilk Channel, on a 
trip to the southeastern shore of Staten Island, and those in charge of 
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the steam feryy^boat Jamaica were probably aware that the master of 
the sloop was intending to pass through the channel, and to take the 
Governors Island side, with a view of keeping m far to the windward 
as practicable, in order easily to clear the point at Bed Hook. 

fee steamer's eouree was across the channel (but heading np again* 
the ebb-tide), from the foot of Hamilton Avenue to bar landing at 
Whitehall, and both wind and tide were favorable to the perfect con- 
trol of the steamer, in attempting to pass to the right ana udder the 
stern of the sloop. It was easy for the steamer to do so at the timfc 
she left her dock, and such was her obvious course and duty. But if 
there had been the least doubt of her being able to pass at a safe dis- 
tance under the stern of the sloop, at the time the Jamaica was about 
to leave her dock, she should have delayed for a single minute, dturiae 
which time the sloop (at the rapid rate she was then running) would 
have been much below the line over which the steamer was ordinarily 
run before the latter could have crossed the track of the Atlas. 

But there was no need of delay. The steamer, with wind and tide 
favorable to its perfect command, might with ordinary care have 
easily avoided the collision, and it was the right of the sloop to keep 
her course, and the clear duty of the steamer to avoid her. The sloop 
had, before the oolUsion occurred, passed much below the line of the 
steamer's usual course, and it is impossible to resist Hie conclusion that 
there was culpable negligence, or want of skill, on the part of thoae 
in charge of the steamer. 

They seem to have acted upon the supposition, that' it was the duty 
of the sloop to change her course to avoid the collision ; and it was 
urged on the hearing that she should have done so immediately before 
the collision occurred, and should have run in still nearer to Govern* 
or's Island, for the purpose of avoiding the steamer. The sloop was 
then as near to the island as her master deemed it prudent to go j and, 
considering the width of the channel, the relative position and course 
of the respective vessels, and the fact that one had the advantage of 
steam power, with a favorable wind and tide. I deem it quite certain 
that it was not the duty of those on board tne sloop to change her 
course, as contended for by the respondents. 

It was also urged, on the part of the respondents, that the sloop 
had not a sufficient look-out, and that if a sufficient look-out had been 
kept she might have luffed, and thus avoided the collision. 

From the testimony of the master and crew of the sloop, I am quite 
satisfied, that after the probability of collision became apparent, the 
sloop could not have luffed without danger of running agtound; a 
risk which, under the circumstanees of the case, it was not the duty 
of the master of the sloop to encounter; 

The master of the sloop appears to have relied upon those naviga- 
ting the steamer to take the measures necessary to avoid a collision^ 
ana his look-out seems to have been kept solely with a^vieW to guar* 
against danger from, the windward. He was running near to the 
snore, for the purpose of keeping as far as practicable to the windward 
of Bed Hook, and he appears to have th^ht itneoesBoy to guar* 
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against the dangers of the reef art the southwesterly point of Govern- 
or's Uand (a reef which he was then rapidly approaching), rather 
than against the danger of collision with the steamer on the opposite 
side, mien it was the obvious duty of those in charge of the steamer 
to take efficient means to render a collision impossible. He had seen 
the steamer, and assured himself thai she had ample room in the wide 
and unobstructed channel* and had, I think, a right to assume, that the 
steamer would foU#w the rule of navigation applicable to the eircum- 
staneeS* and pais at a Safe distance to the right and under his stern. 

After a careful consideration of the case, I am not able to say that 
4he omiBsion of the master of the sloop, to station a look-out to the 
leeward, was a fault requiring an apportionment or division of the 
damage* in this case. T!ne duty of those in charge of the steamer was 
ae elsar and palpable; it was so obvious that the exertion of ordinary 
care on their part would certainly prevent all danger of collision-, that 
the mnntnr of the stoop was justified in directing his attention to the 
ekore and reef on the opposite side of his vessel, and in leaving to the 
master ef the steamer fine whole duty of avoiding a collision between 
the sloop and steamer. If the pilot of the steamer saw that the sloop 
was a bad steering vessel, or was uncertain of her course, he should 
have given her a wider berth bv heading up the channel, instead of 
allowing the steamer to float with the tide until there was danger of a 
collision, and then heading her on to the sloop as much as possible, 
that the steamer's side might be secured against the impending blow. 

I am anaUe to perfceirte that die master of the stoop had any reason 
to apprehend that an attempt would be made to run the steamer oat 
ef her aeeastotned ootirse, and incur the hazard of passing across the 
tews, of the sloop (which, with a fresh wind and favoring tide, was 
vanning a* a very rapid rate, and about crossing the steamer's track), 
when.it was apparent that the steamer could pass under the stern of 
the sloop with great ease and perfect safety. 

in my judgment, the libeUante are entitled to a decree for their 
damages and costs, and the usual order for a reference, to ascertain the 
amount of snob damages, Will be entered. 
- • -»- *■- ... ..,.,■ „ ■ — » • ■■ • -...- i. . i 

Snfgf fottntg 0nrr0jgatc?0 Cottvt 

Maroh 15tX» 1852. 

Before JBSSE d. SB2THj Esq., Surrogate. 

Iff THS MaTTI* OF THK FlNAL AoOOUOTINO OF JONATHAN BoQKBS, 

Adfnwietraior r &c~, of David Dunham, Deceased. 

An «^tfe*o¥*bfl^ti*tb*h»*i^ *6<ebto*<rta1m attains* the estate of the tevtator or 
intestate, irho neglects to take proceeding to here the sam*prored to and allowed by 
the surrogate for more than ten yean, is barred from a recovery by the statute of 
limitations. 

Lettew of administration were gr*nfed oft tina81st of October, 1889. 
its iiueutoiy w» filed cm the 13th January^ 188*. An order to Ad* 
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vertise for claims was made on the 12th Jane, 1837, and notice pub* 
lished for six months, requiring creditors to present their claims on or 
before the 21st December, 1837. No proceedings were taken after- 
ward in the Surrogate's Court, or elsewhere, for an account or distribu- 
tion, until the 28th day of October, 1850. On that day Henry 0. 
Oonkling, husband of Maria Oonkling, a daughter of the deceased, (me 
of bis next of kin, presented an application to the Surrogate for an 
order to require the administrator to render an account of his proceed- 
ings as such administrator. Upon the coming in of the administrator 
on this order, he presented his application for a final settlement of his 
accounts, and citations were issued to all the next of kin for that pur* 
pose. In presenting the account, the administrator made a claim 
against the estate ot $651 94 with interest thereon, upon an account 
for work, labor, materials, &c, done and furnished to the intestate in 
his lifetime. 

The counsel for the next of kin objected to the allowance of the 
claim, and. insisted that it was barred by the statute of limitations; 
and the question, after having been discussed by counsel for both par- 
ties, was presented to the Surrogate for his decision thereon. 

John P. Rolf e, for the administrator. 

Alonzo G. Hammond, for the next of kin. 

By the Surrogate. — Previous to the Revised Statutes an executor or 
administrator had a right to retain for his own debt, due to him from 
the deceased, in preference to all other creditors of equal degree. 
Williams on Ex., vol. 2, p. 894, 895 ; Rogers v. Roger*, 3 Wend. 503. 

This right was given him from necessity, because he could not sue 
himself, and the law intended to place him in the same situation as if 
he had sued himself as executor or administrator, and recovered his 
debt; but it did not give him the right to retain against other creditors 
of a superior order. 

In Williams on Ex., p. 904, it is held, that an executor or adminis- 
trator might retain for a debt due to himself, though it be more than 
six years old. But in the case of Rovers v. Rogers, 3 Wend. 503, the 
Court of Errors of this state held that he could not retain a debt 
which he could not recover as creditor simply, and not as executor. 

Under that decision, however, it was held to be necessary that the 
statute limitation should have run out before the death of the testator. 
By the Revised Statutes, vol. 2, p. 88, sec. 33, it is provided, that no 
part of the property of the deceased shall be retained by an executor 
or administrator, in satisfaction of his own debt or claim, until it shall 
have been proved to and allowed by "the Surrogate; and such debt or 
claim shall not be entitled to any preference over others of the same 
class. 

In the Session Laws of 1837, chap. 460, sec. 37, the Legislature pro- 
vides the manner in which such debt or claim shall be proved to and 
allowed by. the Surrogate. By this provision the executor or admi*- 



TfflilCBW-YOaK LEGAL OBSERVER ft47 

KiBgi Coontj Surrogate'! Court— In tke Matter of Jonathan Rogers, Administrator, ota. 

istrator has the option to take a proceeding expressly for the purpose 
. of proVing his claim, upon citing the proper parties, or to prove his 
claim upon his final accounting. The nrst proceeding is seldom re- 
sorted to, from the difficulty of ascertaining who are the proper per- 
sons to be cited, and the latter plan is usually adopted. 

B?t in either case it will be observed that the statute requires the 
proceeding to be taken by the executor or administrator himself; and 
there is no provision in the statute by which the executor or adminis- 
trator can be compelled by a creditor, legatee, or next of kin, to take 
theproceeding to prove his claim, or for a final accounting. 

The statute of limitations nowhere in express terms applies to sur- 
rogate's courts. 

But it was frequently held, before the Revised Statutes, that though 
the former statute of limitations did not in terms apply to a Qourt of 
equity, yet that court had always been considered within the spirit 
and meaning of the statute ; and it was said that courts of equity fol- 
lowed the law, and acted, not merelv by analogy, but in obeaience to 
the statute. JSbvenden v. Lord Annesly, 2 Sch. & L., 630, 631 ; 
Kane v. Bloodgood, 7 John. Ch. R, 90 ; Murray v. Coster, 20 John. 
R, 585 ; Bertine v. Varian, 1 Edw. Ch. R, 343. And in a later 
case of appeal to the Chancellor, from the Surrogate's Court of the 
City and County of New York, McCartee v. Camd, 1 Barb. Ch. R, 
455, where the statute of limitations was interposed in a proceeding 
by one of the next of kin, to compel the administrator to account ana 
pay over a distributive share, the Chancellor held, that, in analogy to 
the statute of limitations, suits by creditors, legatees, or distributees, 
before a surrogate to obtain payment of their debts, legacies, or dis- 
tributive shares, should be instituted within the time in which suits of 
the same character are required to be commenced in the courts of law 
and equity ; and the learned Chancellor says, " The statute does not in 
terms specify the time within which a creditor, legatee, or distributee 
shall institute a suit before the Surrogate, against executors or admin- 
istrators, to obtain payment of his debt, or legacy, or his distributive 
share. But the Legislature never could have intended to give a party 
the right to institute such a suit before a surrogate, after his remedy 
was barred by the statute of limitations in all other courts." 

It is true that there fs a difference between that case and the ques- 
tion now submitted. There the party had a concurrent remedy in a 
court of law or equity ; while in this case I know of no remedy by 
action in any other court, to enable an executor or administrator to 
prove his claim. And it has been held, by the Surrogate of the City 
and County of New Tork, in Pdffv. Kinney, 1 Brad. R, p. 1, that 
the statute of limitations would apply to proceedings in die Surrogate's 
Court, though the party had no concurrent remedy in any other court. 

In this case, it has been in the power of the administrator, at any 
time after eighteen months from the issuing of his letters of adminis- 
tration, to have taken this proceeding for a final settlement of his ac- 
counts, upon which he might and should* have proved his claim. Or 
he could nave obtained a citation for the purpose of proving his claim 
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«t any time after the issuing of his letters. The Legislature bsviag 
required him to make proof of his claim before he out retain, m sattor. 
faction of has ewm debt or claim, the same vigilance should be re- 
quired from him in establishing his olaias as from any other cred- 
itor of the estate. And he, having neglected to take any prooeedmg 
for that purpose for more than thirteen years, has been gouty of great 
laches, and is barred from the recovery of his daim agauist the r**^ 
of the deceased. 
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& $. fitrprenu Court 

Monroe General Term, 1853. 
Before JOHNSON, STRONG, and SELDER, Justiees. 

Sylvester Hutohjlhbon cu/t. Octavttjs P« Chambeblzst. 

WHAT IB A HOUSEHOLDER WITHIN THE MEANING OF THE EXEMPTION AOfr*-* 
WHAT CONttTflUTIB A u TRAM."* 

One who rents s house, and keeps soardera and servant*, is s h oukk o Nt r within the 

meaning of the Exemption Aet of 1S4S, Chap, 16% See. 1 ; oJthengh he hss at tin tins 

no wife or children for whom he provides. 
It is not necessary, to constitute a team within the purview of this Act* that there should 

be two or more horses, Ac A single hone, kept and need for drawing loads, *c, is 

within the exemption. 
The wagon also, or other vehicle, to which the home is ordinarily sttashed lor business 

purposes, is protected equally with the horse and harness. 

The defendant, as sheriff of the county of Monroe, levied upon and 
sold by virtue of an execution against^ the plaintiff a horse, wagon, 
and harness, kept and used by the plaintiff for the purposes oi his 
business, as a vender and peddler of small wares. 

The judgment upon which the execution issued was recovered for 
the purchase-money of a horse which had been bought by the plain- 
tiff and subsequently exchanged for the horse levied upon. 

The purchase of the first horse, and so far as appears the exchange 
for the second, were made before the plaintiff became a householder, 
so as to be entitled, if he ever became entitled, to the benefits of the 
exemption law. 

The plaintiff had no wife or children for whom he provided at the 
time oi the levy, but lived in a house which he had lured, and kept 
boarders, and had servants. 

•80s ff«**om**gt. 3tf**,«*e, p.*8l 
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This suit was brought by the plaintiff to recover for the taking and 
selling of the horse, wagon, and harness; and waa referred to a sole 
referee, who reported in fevor of the defendant; and from the jtidg- 
ment on this report the plaintiff appealed to the General Term. 

A. Lathrcp, for plaintiff. 

D. Wood } for defendant. 

Skldkn, J.— The first question presented in this case is, whether, 
under the circumstances proved, the plaintiff was entitled to the ben- 
efit of the exemption act of 1842, which exempts from levy and sale, 
upon execution, certain property "owned by any person being a 
householder, or having a family for which he provides. 

The referee before whom the cause was trim arrived at the conclu- 
sion, that the word " householder," and the words " having a family 
for which he provides," as used in the statute, are identical in mean- 
ing ; and consequently that no person could ever claim an exemption 
under one of these phrases to which he would not be equally entitled 
under the other. Is this conclusion sound ! 

Take the case of a man having a wife and several children, whom 
he maintains by the fruits of his labor, but who live together as hoard- 
ers in the house of another. Has such a man " a family for which he 
provides" in the sense intended by the statute ! Can this be doubted ? 
The wife and children of such a man would certainly, in common par- 
lance, be said to compose his family, and he would be appropriately 
described as a man having a family. 

On the other hand, he could not properly, I apprehend, be said to 
be a "householder": for although one definition of the word given by 
lexicographers is "the master or chief of a family," yet it is only 
when that family occupies a dwelling, of which he is also master, that 
he can with propriety be called a householder. This is apparent from 
the composition of the word itself. 

If, then, the Legislature intended to extend the protection afforded 
by the law to those who should maintain their families in the houses 
of others as well as in their own, the term " householder" was not 
enough to express such intention, and the latter branch of the sentence 
became necessary. 

^ It is equally clear, that if the Legislature designed that the protec- 
tion should not be enjoyed by any except those who may have families 
of their own, for whom they provide, then that clause alone would 
have been sufficient, and would have included every case to which the 
exemption could apply. 

But the rules for interpreting statutes require, that if a sensible con- 
struction can be given which shall give import and significancy to all 
which they may contain, such construction should be adopted in pref- 
erence to one which makes any portion of the language useless or 
unmeaning. 

We have already seen that the latter branch of the clause in ques- 
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tion includes cases which would not be embraced in the term house- 
holder. Now, if we can suppose any cases which this term would 
embrace, and which would not be included in the phrase." having a 
family for which he provides," we have then riven scope and meaning 
to every word contained in the statute, and shown the strict propriety 
of its form and phraseology. 

Take, then, the case before us. The plaintiff had not a family for 
which he provided in the sense intended by the statute; because to 
provide for, as there used, means clearly to maintain or support But 
was he not a householder ? 

It is insisted that the plaintiff could not be said to have had a/im- 
#y/and therefore was not a householder. But is not this too narrow 
a restriction of the word family? Must a man's family necessarily be 
composed of wife or children? Webster and other lexicographers in- 
clude lodgers and boarders, as well as servants, within the term family. 
If kindred or affinity of blood were essential to the idea expressed by 
this word, it would seem that all must be of kin. 

But no matter how this may be ; whether such an assemblage of 
persons as were congregated under the plaintiff's roof constitute a 
family or not, they must, I apprehend, compose a household. Other- 
wise here is a house, in which a number of persons dwell habitually 
together, and yet no household. If, then, there was a household, the . 
head or master of that household and of the house must have been a 
householder. Here, then, we have a case for which the peculiar phrase- 
ology of the statute would lead us to look, falling within the first 
branch of the alternative sentence, and not included in the latter. 

It follows from this view, that the Legislature has said what it in- 
tended, and has used no unmeaning language, or unnecessary form of 
expression ; and that the plaintiff was a householder within the pur- 
view of the statute. 

The change of phraseology in the homestead Exemption Act of 
1850 adds strength to this conclusion. The language of that act is, 
" being a householder and having a family." We see the reason for 
coupling the family and the dwelling together by this act in the 
nature of the exemption. 

The next question is, whether the plaintiff's single horse and harness 
was exempt under the word team, used in the statute. It is apparent 
that if this exemption is to have any practical force or value whatever, 
we must give to this word team a broader signification than in strict- 
ness belongs to it. The definition of the word given by Webster is 
this : " Two or more horses, oxen, or other beasts harnessed together to 
the same vehicle for drawing*." 

Now let us see what would be the consequences of adhering strictly 
to this definition. 

First, a man so poor that he could procure but a single horse to assist 
in supporting his family could not have the benefit of the exemption. 

But if he had two horses, they would be protected only while in 
actual use : because, to make a team, it is as necessary that the horses 
should be harnessed together, as that there should be more than one. 
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Again, suppose while the two horses are harnessed together, and in 
actual use, one of them should meet with an accident and be killed, 
or be suddenly taken sick and die ; the other would thereby become 
instantly liable to be seized for debt 

Such a construction should be put upon the law, if possible, as to 
make it reasonably effective in accomplishing the obvious intent of its 
enactment 

The learned legislators who enacted the law in question had not 
studied philology in bookB alone ; many of them were practical men, 
acquainted with the language of ordinary life, and had probably fre- 
quently heard of a " one-horse team." 

^ There certainly is no reason why the poor cartman, who has but a 
single horse, by the use of which he earns his daily bread and that of 
his family, should be stripped of his only means of support, while his 
more wealthy neighbor is protected in the enjoyment of his span. 
The Legislature never intended this. It is plain that the object of the 
law cannot be realized without holding that a team, within the purview 
of its provisions, may consist of a single horse. 

Our next inquiry is in regard to the wagon. It was held, in the 
case of Morse v. Keyes, 6 How. Pr. K. 18, that a wagon constituted 
no part of a team within the meaning of this law. 

Is this a sound exposition of the statute ? 

It is a universal rule, that wherever the meaning and intent of the 
Legislature can be clearly seen, that intent is to prevail in the construc- 
tion of their acts. We are not at liberty to shut our eyes to the ob- 
vious design and object of a statute, because that object in our view 
may not be expressed in the most appropriate language. 

Are we to follow Webster and Johnson, at the expense of nullifying 
a law and stultifying the Legislature ? 

Who can suppose that the Legislature intended to take, or permit to 
be taken, from the poor cartman his cart, and leave his horse a useless 
burden upon his hands f * 

But even the most strict and literal interpretation of the word team 
would not sustain the decision in Morse v. Keyes^ supra. Webster, 
whose authority is invoked in behalf of the defendant, defines the 
word as given above, viz. : " Two or more horses, &c, harnessed to- 
gether to the same vehicle for drawing." The vehicle, then, is essen- 
tial to make the team. According to this the horses, when separated 
from the vehicle, no longer constitute a team. The vehicle, therefore, 
whether it constitutes part of the team or not, must be protected, or 
the horses cannot be. 

But I do not rely upon lexicography to support the view here taken. 
I conceive it to be the duty of the courts to carry out what they cannot 
but see was the plain and obvious intent of the framers of the law ; 
and as the benevolent object of the statute would be in a great mea- 
sure defeated by a contrary construction, I am of the opinion that the 
wagon, no less than the horse and harness, should be held to be pro- 
tected by it. 

The only remaining question is, whether the fact that the judgment 
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upon which the execution issued was obtained, for the purchase-money 
of a horse which had been exchanged by the plaintiff for that levied 
upon, brings the case within the proviso contained in the first section 
of the act in question, and prevents the operation of the exemption. 

According to this proviso, the exemption of a man's furniture, tools, 
team, Ac., is not to extend to an execution for the purchase-money of 
such furniture, tools, team, &c. 

Now it is not necessary, in order to make this proviso applicable to 
the case, that the execution should have been issued for the purchase- 
money of the identical property levied upon ; but it must be for the 
Surchase-money of some exempt property. Ode v. Stephens^ 9 Bar. 
• C. Iv., 676. ■ 

In the present case, the plaintiff was not a householder when he 
bought the horse for the purchase-money of which the execution was 
issued, nor so far as appears at any time while he owned such horse ; 
so that, in truth, there was no pretence that thai horse was ever at any 
time exempt from levy and sale upon execution. 

Although the horse levied upon was in part purchased by a transfer 
of the first home, yet this cannot bring the case within the proviso. It 
is not the same hone ; and the execution issued upon the judgment 
recovered for the price of the first hone cannot properly be said to 
have been issued for the purchase-money of the second. 
^ If the proviso could be stretched so as to follow property through a 
single change of this kind, it might with the same propriety where 
there had been twenty. A proviso or exception, which goes to limit , 
or curtail the general provisions of a statute, is not to be extended be- 
yond the terms in which it is coached. 

My conclusion therefore is, that the judgment must be reversed ; 
and that there should be a new trial, with costs to abide the event 

" ■ ■ . i i ■ i . . . m 

ft % Snpcxxov €ottrt 

Before Mr. Joatiee MAflOK 

Thomas Ons Lkbot and David Smith agt Samotl F. Haxsxt and 
Samuel F. Haiakt, junior. 

EXAMINATION OF JUDGMENT DXBT0B. 

Roles to be obterred in *r***™™% a judgment debtor. 
Hie judgment debtor may be eroavexanined. 

The facts sufficiently appear in the opinion. 

for plaintiff 

for defendant 

t Mason, J.— The execution in this case having been returned unsat- 
isfied, Samuel F. Halsej, out of the defendants, wad brought up under 
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the 898d section of the code, to answer concerning his property. To 
the question, "Are yon a housekeeper?" the defendant answered, 
u My wife has a lease of the place on which I reside, and owns die 
furniture, and I reside with her, she having a separate estate." 

The plaintiff's counsel objected to the last part of the answer, be- 
cause not responsive to the question, and because, in stating that his 
wife has a separate estate, he undertakes to give in evidence a fact 
which can be proved by written evidence alone. ' 

It is undoubtedly true that a debtor, on such an examination, is not 
allowed to make evidence for himself, by stating matters not called for 
by the question put to him ; but he is allowed to state, in his answer to 
such, the facts as are necessary to enable the court to understand the 
true position of the thing or matter inquired of. A debtor cannot 
always give a categorical answer to a question •skilfully put, upon a 
knowledge of the facts, and possibly with a view to involve him in 
difficulty. Thus, in the present instance, if the defendant should have 
answered "yes" to the question, his answer unexplained would seem 
to imply that the establishment m which he lived belonged to himself. 
If he had said "no," his answer might have been contradicted by 
those who judge only by external appearances ; and he might seem to 
have violated the truth. It was, therefore, proper for him to give in 
his answer the fects, which he nas done, so as to bring out what he 
conceived to be the exact state of the case. The answer, however, 
thus given, cannot be considered as conclusive, or even prima facie 
proot^ either that his wife owns the furniture, or that she has a sepa- 
rate estate, or as in any way precluding the plaintiff from making 
farther inquiries into the subject. It is only to be considered- explana- 
tory of his position in the house, apparently the head, and yet having 
and exercising no ownership or oontrol. The plaintiff is still at liberty, 
if he thinks proper, to apply for a receiver, and to have the ownership 
of the wife, and the fact of her separate estate, examined into, in a 
proceeding instituted for that purpose : and he is also at liberty to 
examine the defendant further as to the particulars relative to this 
alleged separate property, so far as to ascertain whether or not the de- 
fendant has any interest in it In this point of view I conceive the 
next question, to wit, " Did you purchase any of the furniture in the 
house in which you reside" to have been proper. It was not, as the 
defendants counsel contended, an inquiry into the purchase of prop- 
erty which might have been bought a long time ago, and may nave 
been parted with : but the inquiry was limited to property then in 
the house in which the defendant resided with his wife, and of which 
he has apparently the possession. 

The object of the examination is, to ascertain whether the debtor 
has any property subject to or exempt from execution, which ought to 
be applied to die plaintiff's claim. He is required to appear and an- 
swer " concerning his property," that is, the property belonging to 
him at the time of the examination, or bound by the judgment ; and 
every question tending to throw light on that subject is pertinent. It 
is not sufficient that the defendant answer generally that he has no 
property-: the plaintiff m*y prosecute his inquiries, notwithstanding 
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such an answer. If the defendant is in possession of any property, 
the plaintiff may ask, when, and where, and how he obtained the 
possession, and on what terms he now holds it. If the defendant is 
not in the possession of any property, he may be asked whether he had 
any, or was interested in any, a short time previous to the judgment, 
and what has become of it : and if he answer that he haa sold it abso- 
lutely, he may be asked what was the consideration of the sale, and 
what has become of the proceeds, so as to ascertain whether any por- 
tion of them is in his hands, or due to him. Bnt if it appear that he 
has not in his possession, or under his control, any portion of such pro- 
ceeds, the inquiry respecting such property or its proceeds oan go no 
further. There is in such case nothing for the creditor to receive. If 
the answers to the questions throw any doubts as to the bona fides of 
the sale, the examination may be thorough on that point ; as a fraudu- 
lent transfer of property may not afford any protection against a cred- 
itor. (Green v. Ricks, 1 Barb. Chan. R., 316, 317.) 

It is impossible to lay down any particular rules on this subject! 
which shall be universally applicable, farther than this, that the whole 
examination must have, for its single object, to ascertain whether there 
is any property of the debtor which ought to be applied to the payment 
of the plaintiffs claim ; and the extent of the inquiry in each particular 
case must be left to the good sense of the officer under whose direction 
it takes place, having in view this general object. 

An important alteration was made in this 292d section, in the last 
amendment of the code : it is, that in an examination under it either 
party may examintf witnesses in his behalf, and the judgment debtor 
may be examined in the same manner as a witness. He may, there- 
fore, be examined in his own behalf on the subject matter of the direct 
examination, his examination and cross-examination being liable to be 
rebutted, as provided in sections 393 and 395. 

The witness, therefore, must answer, whether he purchased any of 
the furniture of the house in which he now resides : and he will have 
ample opportunity in his cross-examination, if not before, to explain 
all the particulars in relation to it 

And in the future conduct of the examination the counsel on both 
sides will be governed by the rules herein above laid down. 



PHILLIPS ON INSURANCE.— Third Edition. 

In our July •number we merely indicated that a third edition of this 
popular treatise had issued from the press, and promised a more par- 
ticular notice in this. The work is too generally known and appre- 
ciated to require any analysis at our hands, and the profession may 
feel assured, that the present edition is far more valuable than either 
of those that have preceded it. 

It has been the misfortune of some law books, very valuable in 
their first editions, to be afterwards neglected by their authors, and for 
that reason to become more inadequate and unreliable in each subse- 
quent edition. It is quite otherwise with the work before us. 
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Mr. Phillips seems to have matured these volumes with a fidelity 
and devotion prompted by a sense of duty to himself and to his pro- 
fession ; and now, when in his declining age, a new edition is called 
for, he enters upon it with the vigor of youth and the affection of a 
father. In the preface to the first edition, issued in 1823, we find that 
Mr. Phillips constantly consulted men of practical acquaintance with 
his subject. That edition having been well received, in 1834 the 
author issued a supplemental volume. In 1840 a complete second edi- 
tion of the whole work was prepared and issued by the same experi- 
enced hand. That edition contained material improvements upon the 
first, and,, like the present, was a most successful combination of ana- 

?■ tical deduction with practical experiences. In its preparation, Mr. 
billips was enabled to profit by the valuable labors of Mr. Marshall 
and Mr. Condy. 

That edition being nearly out of print, Mr. Phillips commenced, 
five years ago, the preparation of tne edition just issued, with the 
design of merely adding the later cases. Before proceeding far, how- 
ever, he decided upon a much more thorough, and, if we may speak 
for the profession, acceptable labor. Mr. Phillips has accordingly 
condensed the extended discussion of controverted points, in cases 
where later decisions have settled the law. Though tne general divi- 
sions are not changed, the subdivisions and illustrations have been 
altered in all cases where the value of the work could be enhanced 
by so doing. In the prior editions the author has often forborne to ex- 
press any opinions on doubtful points ; but in this he has given his 
opinion, directly and plainly, both upon authority and principle. We 
cannot doubt the wisdom of this rule. For a young writer, without 
an established reputation or great experience, such a course would be 
of more questionable utility. Put the dicta of a man who has passed 
a whole life in familiar connection with his subject, and who has been 
for thirty years engaged in maturing the opinions expressed in this 
work, will receive great consideration wherever any principle in the 
law of insurance is under discussion. Ouilibet in sua arte credendum 
est. It is worthy of remark, that Mr. Phillips is not only an experi- 
enced insurance lawyer, but (we believe) that he has been for many 
years the president of an insurance company. 

No similar treatise can be faultless ; and this certainly does not 
attempt the luminous philosophical deduction and elegant analysis of 
Arnould, nor the varied classical learning of Duer ; but for correct- 
ness, precision, and fulness of detail, in short, for practical utility, it is 
unrivalled. It is the only complete American work on Insurance, 
and contains the substance of nearly every thing that can be found in 
our reports, in our statutes, and in the rules ana usages of our princi- 
pal insurance companies, on the subjects of marine, fire, and life in- 
surance. 

In addition, it contains many cases not elsewhere reported, and the 
ample fruits of Mr. Phillips' individual experience. The work has 
done much to reduce the American law of insurance to some degree 
of harmony and certainty. 

Though the student will be delighted and instructed by the beauti- 
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fill and valuable work of Mr. Artundd, and the rare learning of Mr. 
Duer, yet he will find that Mr. PhilUpe has not omitted to consult 
both these authors with great care. The merchant, the insurer, aad 
the practical lawyer, will find in these volumes of Mb. Philueps what 
neither of those authore can supply. Of no volume can it be more 
truly said, luoubraUonee virgento annarum. 

WEBSTER 

Extract from the Eulogy of the Honorable Eufus Vhoate. 

But it is time this eulogy were brought to its conclusion. My heart 
goes back into the coffin there with him, and I would pause. I went— 
it is a day or two since — alone, to see again the house which he so pas- 
sionately loved, the chamber where he died, the grave in which they 
laid him down — all habited as when 

"His look drew audience still ss nigbt, 
Or summer's noontide sir," 

till the heavens be no more. In all that spacious and calm scene all 
things to the eye looked at first unchanged. The books in the library, 
the portraits, the table at which he wrote, the scientific culture of the 
land, the course of agricultural occupation, the coming in of harvests, 
fruit of the seed his own hand had scattered, the animals and imple- 
ments of husbandry, the trees planted by him in lines, in copses, in 
orchards, by thousands, the seat under the noble elm on which ne used 
to sit to feel the southwest wind at evening, or hear the breathings of 
the sea, or the not less audible music of the starry heavens, all seemed 
at first unchanged. The sun of a bright day, worn which, however, 
something of the fervors of midsummer were wanting, fell temperately 
on them all, filled the air on all sides with the utterance of life, and 

{'learned on the long line of ocean. Some of those whom on earth he 
oved best still were there. The great mind still seemed to preside, 
the great presence to be with you. Tou might expect to hear again 
the rich and playful tones of the voice of the old hospitality. Yet a 
moment more and all the scene took on the aspect of one great monu- 
ment, inscribed with his name, and sacred to his memory. And such 
it shall be in all the future of America ! The sensation of desolate- 
ness, and loneliness, and darkness, with which you see it now, will 
pass away. The sharp grief of love and friendship will become 
soothed. Men will repair thither, as they commemorate the great 
days of history. The same glance shall take, and the same emotions 
shall greet and bless the Harbor of the Pilgrims, and the Tomb of 
"Webster. 

NEW BOOKS. 

A Complete Tbbatisb oh the Civil, GancnrAL, abb Special Powkbs 
and Duties or Jusnow of the Peace in the SeateopNew Tone, with 
numerous forms. Octavo volume, 900 pages. By Pfunntl BlatahfoicL 
We have received this woric, and propose to notice it in ear nest 
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MEMOIR OF SAMUEL JONES, 

LATE CHANCELLOR OF THE STATE OF NEW YOBK. 

Samuel Jones, whose decease has lately taken place, was the 
son of Samuel Jones, well known daring the last forty years of the 
preceding century as a celebrated lawyer, legislator, judge, and states- 
man, who, among other services to his native State, as our first Comp- 
troller, reduced its financial affairs into system and order. His mother 
was Cornelia, daughter of Elbert Herring, who was a wealthy citizen, 
and of an ancient Dutch family of the province or colony of New 
York. He was born in the city of New York, on the 26th day of May, 
1770, and, with the exception of a few years, while acquiring his edu- 
cation, and of two years while Chancellor, spent the whole of his long 
life in his native place. He was baptized in the old Dutch cKwrcK, 
which stood in Garden street, on the l7th June, 1770, his mother being 
a communicant of the congregation that worshipped there, or in 
one of the three churches connected therewith. The foundation of his 
school education was laid on Long Island ; first at Jerusalem, a village 
in the town of Hempstead, and, when preparing for college, at Hemp- 
stead, at the classical school of the Kev. Leonard Cutting. Among 
his school-fellows at the latter place was the late eminent lawyer, 
David B. Ogden, between whom and himself a friendship, then con- 
tracted, continued until the death of the former, a few years since. He 
entered Columbia College at an early age, and, having nearly finished 
the complete course of studies there, he left it, and entered the senior 
class at Yale College, where he graduated in 1790. In those days 
college degrees were considered some evidence of learning ; there was 
then more difference in the rank of colleges than now, and of course 
their honors were differently prized. Yale stood higher than Colum- 
bia, and the youthful ambition of Mr. Jones prompted him to seek his 
degree from the college which was in the greatest public estimation. He 
however showed his respect for Columbia College Dy asking from her an 
ad modem degree of A. B., which was bestowed in 1793. Immediately 
on graduating he commenced the study of law in his father's office, 
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and was admitted attorney and counsellor as soon as the roles of court 
permitted. He opened an office in the citj; of New York, and his dili- 
gence and attention, with his great acquirements, brought him business 
and reputation ; and for more than fifty, out of a professional and judi- 
cial life of sixty years, he has always been ranked with the first class 
of lawyers. The branches of law in which he was most eminent were 
those relating to real estate, to maritime contracts, and those of which 
the court of chancery had jurisdiction. He was a good scholar when 
he graduated, as the writer has learned from his cotemporaries, and as 
was to be inferred from conversations with himself years afterwards, on 
subjects that he must have known then, as he had not studied them 
since that period ; but he soon abandoned, either from want of time or 
inclination, all particular attention to any college studies, and confined 
his reading to the law, the newspapers, and occasionally some of the 
novels ana literary reviews, for which his day has been so famous. 

From early life until he married he kept bachelor's hall, sometimes 
alone, and sometimes with a friend ; and although his establishment 
was liberal, and much frequented by the young men of his standing, 
and often by those whose habits too frequently conformed to the cus- 
tomary, and, as then considered, excusable excesses of that period, 
Mr. Jones always preserved a proper guard over himself, ana made 
business predominate over pleasure. He partook of the amusements 
of the city, was a member of several clubs, in which gentlemen associa- 
ted for the purpose of passing their leisure hours, a free-mason, a militia- 
officer, an original subscriber for the erection of the Park Theatre, to 
musical societies, as well as to other societies for more grave or business 
purposes ; yet the correct notions that had been inculcated in him in 
early life, and his abounding good sense, always prevented any [con- 
duct on his part that could cast a blemish on his moral reputation. 
He was a moderate eater, drank wine at and after dinner : but in an 
intimacy with him of more than fifty years, the writer of this notice 
has never known him to drink any intoxicating beverage before din- 
ner, nor any strong liquors at all, except when prescribed by his phy- 
sician, as necessary or conducive to his health. He is a prominent in- 
stance, among the innumerable others in this country, of the consistency 
of temperance with daily indulgence in wine, and of the little necessity 
there is of Maine laws to restrain the appetites of our citizens from 
excess, if their morals and minds have been properly cultivated. 

The retirement of his father from the practice of law, in consequence 
of his appointment to the office of Comptroller, in 1797, threw much 
business, and some of an important character, into the hands of Mr. 
Jones, and from that time until he became Chancellor, he never wanted 
clients. 

In February, 1797, the Legislature created a special justices' court 
in the city of New York, since commonly called the Marine Court, the 
jurisdiction of which was much enlarged in March, 1800, particularly 
over contracts between sailors, masters and owners of ships, and as- 
saults, batteries, and trespasses on shipboard; and Mr. Jones, the 
late William Johnson (afterwards reporter of the Supreme Court), 
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John Wells, the great law orator, and General Jacob Morton, were 
appointed to compose the court. Fortunately, either a voluntary re* 
Bignation, or change of party in the State, prevented his continuance 
in the office, except for a brief period, and restored him to the profes- 
sion he loved and adorned. In ISOQ-'ICMll-'li-'lS and M7 he was 
elected and executed the office of assistant alderman of the city of New 
York, which office, being that of a mere common councilman, did not 
interfere with his business as a lawyer. While the revision of the 
State laws was under consideration, the common council appointed him 
to consolidate the numerous acts relating to their city into one, which 
duty he performed, and suggested several new provisions, which are 
contained in the Act be drew, which passed the Legislature, and is 
printed in the second volume of the Sevised Laws of 1813. This Act 
is as complete in its objects, and as perfect in its details to accomplish 
them, as any act ever drawn. 

He was one of the members of the Assembly from the city of New 
York in 1812-'13 and '14. As a legislator, both in the city common 
council and the Assembly, he was most punctual in attendance, indus- 
trious on committees, vigilant and watchful of the business before the 
body of which he was a member. 

In 1823 he was appointed Secorder of the city of New York, and 
held the office about a year. On the 27th January, 1826, he was nom- 
inated Chancellor of the State by Governor Clinton, and confirmed by 
the Senate without any objection. He brought to this office ability, 
experience, diligence, and integrity, and executed the duties of it to 
general satisfaction. The complaints against him are those which were 
irremediable by human diligence ; delay in finishing causes brought 
into the court. His successor, whom no one will accuse of want of 
industry, who set out with the announcement, that causes might be 
concluded in chancery with as.much celerity as in the Supreme Court, 
under whom, as helpers, vice-chancellors and their assistants multi- 
plied until they became a troop, finally left the court incumbered with 
business, which, at the end of five years, is not yet all completed. 
Chancellor Jones was opposed to vice-chancellors, and preferred a 
court or courts of concurrent jurisdiction to despatch the business. 
He said, and truly, it was not the mere formal applications that needed 
to be facilitated, it was the litigated causes ; and the more you multi- 
plied inferior courts for their decision, the more the chancery would be 
incumbered by original suits and appeals. None of his judicial opin- 
ions, while Chancellor, except those delivered in the Court for the 
Correction of Errors, are reported. The reporter of that day, Samuel 
M. Hopkins, did not attend court to take a note of the opinions when 
delivered, and the Chancellor had made up his mind that he would 
not engage in publishing law reports under another person's name. 
He resigned the office of Chancellor on the 19th April, 1828, and was 
shortly aftef appointed Chief Justice of the Superior Court of New 
York, which had been erected with a special view to relieve the Su- 
preme Court, and for the decision of commercial questions more pecu- 
liar to that city than to other parts of the State. 
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He had for his colleagues two of the most noted lawyers at that time 
at the bar (Josiah Ogden Hoffman and Thomas J. Oakley}, the latter 
of whom still occupies a seat in the court, and ably fills the situation 
of his learned predecessor. Of the decisions of this court, and the 
opinions delivered, Mr. Hall has published two or three volumes, and 
it is believed that, as a whole, the court answered the end proposed in 
its erection. 

Mr. Jones remained Chief Justice of the Superior Court until July, 
1847, when he was elected and took his place as a Justice of the Su- 
preme Court, under our present constitution. In drawing, as was re- 
auired after the first election, for the duration of his term, be drew for 
le shortest period of service. This lot made him immediately an 
ex-officio member of the Court of Appeals, of which, after assisting in 
its organization, he remained a diligent and distinguished Judge until 
January, 1849. He then returned to the Supreme Court, doing his 
full share of duty, both at circuit and term, until his office expired, on 
the 31st December, 1849, when he quit judicial life. He then re- 
sumed his profession, continued it with his usual diligence, and was 
rewarded with fair success. 

It may appear strange to many that he, who had nearly all his life 
earned large professional emoluments, who had received a paternal 
estate of probably forty thousand dollars, who was never a prodigal, 
Bhould have found it necessary, at his advanced age, to engage again 
in the perplexing labors of the bar. To those who knew Trim it was 
not strange. Having never felt the want of money or credit, until he 
was more than sixty years of age, he had not learned to economize, 
nor had he realized the necessity of laying up a fund for future use. 
He spent his money as he received it. He was a careless book-keeper, 
a poor collector, a free giver, an unwary endorser, a tardy applicant 
for security, and, with all his wisdom and intercourse with the 
world, a credulous listener to speculators, who urged him to adven- 
ture his cash or his obligations in their hazards, under the lure of itB 
being his duty to aid in the march of improvement. 

It is no wonder that such a man, by the time he became eighty 
years old, should find himself almost destitute of property ; but it is a 
mark of unusual honor to him, that he had the fortitude to face the 
necessity, and, relying upon the resources of his learning and talents, 
endeavor to live, as he had ever done, independently. 
a About the beginning of June last, he was taken sick, and, after par- 
tially recovering, he was removed to the residence of bis brotner, 
Major William Jones, at Cold Spring, Long Island, in hopes that the 
healthy air of that country would entirely restore him. It failed to do 
so, and he gradually declined in strength until the morning of the 9th 
of August, 1853, when he died. 

It is needless to say that Judge Jones, like most of the lawyers of 
his time, was once a party man. He then belonged to the federal 
party, and must have been considered of some consequence, as the 
writer infers from, among other circumstances, having seen a letter 
from General Hamilton to him, dated as early as 1798, asking him to 
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recommend some young men for commissions in the army, then raising 
for the French war. 

While the federalists continued embodied, he was one of them, and* 
they elected him to the Common Council and to the Assembly. The 
war with England in reality broke up both the old parties, by dividing, 
not only their leaders, but the partizans : some of each party differed 
as to the propriety of the war itself, and some as to the manner in 
which it was conducted. Since that time, in New York especially, 
measures affecting our physical condition have generally made the 
party issues, and decided the votes of the electors. 

From the time when De Witt Clinton was elected Governor, in 1817, 
by general consent, Mr. Jones, who had long been his personal friend, 
and who was one of the few New Yorkers who then agreed with him 
on the subject of internal improvements, cordially supported him. 
He refused to join in the manifesto of the high-minded in 1820, went 
for Jackson for President, and thence, to the end of his life, remained 
attached to the democratic party. After he was made Chancellor, in 
1827, though decided, he was not obtrusive in the expression of his 
political opinions ; and the man must have been very intolerant who 
would take offence at his manner of making them known. 

An extract from the introduction to the resolutions of the members 
of the New York bar, (offered by Edward Sandford, Esq., who knew 
Judge Jones well), ana passed immediately after notice of his death, 
depicts with truth his labors subsequent to his return to the duties of 
his profession, his character, and the high estimation in which he 
was held by his legal brethren. It is this : — 

" He closed his judicial career, and returned to the practice of his 

Erofession, among a bar who had grown up around him, who venerated 
im for his age and ripe experience, revered him for his talents and 
attainments, and honored him for the purity of his long and unblem- 
ished life. He engaged in the contests of the bar at the advanced age 
of upwards of eighty years, with all the ardor of youth, with all the 
vigor of manhood, and all the wisdom of vast attainment, vivid mem- 
ory, and ripe experience, and continued, until within two months past. 
to exhibit a freshness of zeal, a clearness of faculties, a quickness ana 
delicacy of tact, and a power and comprehensiveness of argument, 
which have been equally astonishing, instructing, and delightful. The 
energy of his later arguments disarmed us of the apprehensions natu- 
ral to his advanced years, and his death has fallen suddenly and 
heavily upon us." 

At the same meeting, Hiram Eetchum, Esq., another member of 
the bar, who could speak from an intimate knowledge of him of more 
than thirty years, says : — 

" Judge Jones had lived the full measure of human life, leaving to 
the bar an example of an almost perfect career. He was remarkable 
for untiring industry, never failing memory, and inexhaustible learn- 
ing. He was jdso remarkable for a high sense of personal honor and 
integrity, and for amiability of character. In all my experience, I 
never knew a lawyer who was so pains-taking, who made so good a 
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brief, as Judge Jones. He ever presented the best results of the latest 
and freshest investigation. In consultation he was never impatient, 
and always listened to the youngest member of the bar with respect 
Above all this, he was a professed and sincere Christian." 

Mr. Eetchum has borne testimony to his being a Christian ; and 
those who knew him know that he was one indeed ; not contenting 
himself with the speculative belief that Christ was a philosopher, ex- 
ceeding in wisdom his heathen and even Jewish cotemporaries, but 
acknowledging, with due humility, Christ the Son of God, the Saviour 
of men. He was a member of the±*rotestant Episcopal Church, and, for 
many of the latter years of his life, one of the parish of which Dr. 
Seaburv is rector : and from the simple, just, ana eloquent observa- 
tions of the editor of " The Churchman," who knew him and knew of 
him, the world may learn his Christian character. He observes : — 

" In the daily life of a Christian, he was probably not much known 
beyond that home circle of brethren and friends where heart speakB to 
heart. His piety was not loud, but deep, constant, equable : appa- 
rently not knowing or caring to express itself, otherwise than in the 
silent language of duty ; his heart being kept all the sweeter and better, 
that it was not carried on the outside for show. In the faith he was 
firm as a rock ; and, because firm, therefore calm, smooth, and gentle, 
his spirit ever knit up in steadfast repose, and his words wary and 
few. In the public counsels of the church his practical wisdom was 
known, his influence felt by all whose course of life has brought them 
within the touch of such powers. He was often a member of the con- 
vention, where his voice, ever fraught with wise, upright, and prudent 
counsel, will long be remembered. He has also been on the standing 
committee of the diocese [of New York] through the whole neriod, wq 
believe, of its adversity and suffering; and surely all must admire how 
the standing committee could have steered the church so safely through 
that long, inexorable tempest. Moreover, he has held the place of 
warden m the Church of the Annunciation ever since the first forming of 
the parish ; his saintly spirit feeding, day after day, week after week, on 
the precious time-honored songs, ana collects, and litanies of the church, 
and his mind still replenished and built up with draughts, which he 
knew how to prize, from the solid parts, ripe learning, and manly 
style, of Dr. Seabury. We cannot, and we need not, pursue him into 
the smaller offices of an efficient churchmanship. Nearly forty years 
of judicious, valiant, faithful service have greatly endeared him to the 
church. They whose privilege it was to know him, within the quiet 
walks of parish life, will understand the appropriateness to his case of 
the lines — 

" 'Pure as the naked heavens, majestic, free, 
So didst thou trarel on life's common way, 
In cheerful godliness; and yet thy heart 
The lowliest duties on herself did lay.' 

" He has, indeed, gone from us, full of years, of virtues, and of 
honors; gone from the church which he loved, and in whose sweet, 
pnd solemn, and beautiful services, his heart was ever at home, to that 
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Church where the servants of God, having finished their course in 
faith, do now rest from their labors ; and if the tear unbidden start in 
view of his death, it is not for him, but for those whom he has left." 

In 1816 he married Catharine, daughter of Philip Schuyler, Esc[., 
then of Khinebeck, and grand-aaughter of the revolutionary Major 
General Schuyler. "With ner he lived happily until the 20th Novem- 
ber, 1829, when she died, leaving him five children, a son and four 
daughters. She was buried at Khinebeck: and it is among the promi- 
nent evidences of his domestic happiness, tnat, among his late requests, 
was one to be buried beside her, instead of in his own family burying- 
ground. His request was carried into effect ; and there rests his natural 
body, awaiting the time when it shall be raised a spiritual body * 



fi. 0. WittvUt tfonrt 

{For the Southern Districtof New-York.) 

Before the Honorable N. K. HALT* Judge of the Northern District of New York. 

the bbig iola. 

the steamboat sampson. 

Collision and Salvage — Oboss Libels. 

The allegations of an answer upon a material fact, deliberately pleaded, and nnder full 

knowledge of the grounds relied upon by the opposite party, cannot be abandoned ; 

and an amendment will not be allowed, for the purpose of making the allegation cor- 
. respond with the evidence, on the hearing of the case. 
A steamboat, while looking for towing employ off Sandy Hook, and being under way, 

held responsible for not keeping clear of a vessel sailing with a free wind, and outward 

bound. 

The facts sufficiently appear in the opinion of the Court. 
George D. Betts and Charles 9onohue, for the Sampson. 
E. H. Owen, W. Evarte, and W. Q. Morton, for the Iola. 

TTatt^ D. J.— On the 27th day of October, 1851, Isaac O. Phillips 
exhibited his libel in the case first above entitled, and claimed to re- 
cover damages to the amount of $75, alleged to have been sustained by 
the steam towboat Sampson (of which he was part owner), in a colli- 
sion with the brig Iola ; and also claiming salvage for taking the brig 
in tow after the collision, and towing her to a place of safety at the 
Atlantic docks. 

This libel alleged, in substance, that on the 24th day of October, 
then current the British brig Iola sailed from New York, bound to 
sea, with a valuable cargo on board, and with a free wind, blowing 
fresh from a westerly direction. That while the brig was proceeding 

* We are indebted to a *W. Jones, Esq., County Judge of Schenectady! for this Memoir. 
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down the bay, towards Sandy Hook, the Sampson was lying to, off 
the Hook, waiting for business ; and that, while they were so lying to, 
those on board the steamer discovered the brig approaching them very 
rapidly. That there was abundance of sea-room on each side the 
steamer, and that, if the brig had kept the course she was pursuing 
when first discovered, she would have gone clear of the steamer : but 
that, on approaching near to the steamer, the brig several times 
changed her course, and so frequently as to make it impossible for 
those in charge of tne steamer to determine on which side of said 
steamer said orig intended to go. That when she had approached 
very near to the steamer, and so near as to render it impossible for 
said steamboat to avoid said brig, 6he again shifted her course ; and 
although the steamboat took every step in her power to avoid a colli- 
sion, she was unable to do it ; and the brig, notwithstanding the exer- 
tions of those on board the steamer, run into and across the bows of the 
steamboat, and damaged the steamboat to the amount of seventy-five 
dollars and upwards. 

The libel further alleged that, owing to the unskilful navigation of 
the brig, and the collision consequent thereon, she was cut down to 
the water's edge, and was in a leaky and sinking condition ; and that, 
if it had not been for the prompt assistance of the steamer, the brig 
and cargo would, undoubtedly, have been seriously damaged, if not 
totally lost ; that the master and crew were about to abandon the brig, 
and launched their boat for that purpose. That the master of the 
steamer, on findiug they were about to do so, took active and prompt 
measures for her rescue ; that by his directions the leak was partially 
stopped, and that he took command of the brig, and by the use of the 
steamer towed her to a place of safety. 

The libel charged that the collision was caused solelv by careless- 
ness and unskilful management on board the brig, and not by any 
carelessness or negligence of those on board the steamer, and claimed 
to recover for the damages to the steamer occasioned by the collision, 
and a salvage compensation for saving the brig and cargo, and taking 
them to a place of safety. 

The answer to this libel, filed by the owners of the brig, denied that 
the collision was occasioned by the carelessness or unskilful' manage- 
ment of those on board the brig, and alleged that the collision was 
caused by the carelessness, negligence, and improper conduct of those 
on board the steamboat. It admitted that the orig was proceeding to 
sea, and that the steamer was lying to, with abundant sea-room on 
each side, as alleged in the libel ; but denied that the brig changed 
her course several times, or in any manner, except to keep farther off 
from the'steamer. And it expressly alleged, that when the brig neared 
the steamboat, the latter suddenly and unexpectedly put her engines 
and wheels in motion, proceeded forward in a direction across the 
track of the brig, and came and continued on towards the brig (not- 
withstanding she was warned to stop or keep off), until she ran into 
the brig, and caused the damage in the libel mentioned; that if 
the steamer had continued to lie to, the brig would have passed her 



THE NEW-YORK LEGAL OBSERVER. 265 

> • _ 

U. S. DiBtrict Court— The Brig Iola. The Steamboat Sampson. 

without a collision, and that the steamer might easily have avoided the 
collision, if any proper efforts for that purpose had been made. 

The answer also contained a full denial of all the material allega- 
tions in the libel upon which the salvage claim was founded. This 
answer was filed December 19, 1851. 

Before this answer was filed, the claimant and respondents in the 
first entitled suit had, on different days, from the 13th to the 26th of 
November, 1851, examined several witnesses on their behalf, and they 
had also, on the 1st day of December, 1851, filed their libel in the suit 
secondly above entitled, claiming to recover the damages sustained by 
the brig, in consequence of the collision. 

In the last-mentioned libel (which was sworn to by the captain 
of the brig), it was alleged (among other things) that the brig was 
standing east by south, with the wind fresh from the west-southwest, 
and the weather clear and fine, and that the steamer was first dis- 
covered from the brig when about four miles distant; that the 
steamer was apparently lying to, her wheels not being in motion, 
and that she was on the starboard bow ; that the brig continued on 
her course (which is alleged in the libel, and is proved by the captain's 
deposition, and the other proofs in the case, to have been east by south), 
and running at the rate of about six miles an hour, until she approached 
within about a quarter of a mile of the steamboat, which was all the 
while lying still, her wheels not being in motion • that then, in order 
to give the steamboat a wider berth, and to avoid the possibility of a 
collision, the course of the brig was changed to east, which course, as 
well as the one the brig had been previously running, would have 
carried her entirely free and clear of the steamboat if she had re- 
mained still, or had not been improperly navigated. That after the 
course of the brig was changed to east, and within a few minutes after, 
the steamboat was put in motion, and proceeded in a northerly direc- 
tion towards and across the track of the brig. That, supposing the 
steamer might wish to speak, the brig was kept on her course without 
deviation, and the steamboat continued to approach the brig, without 
slackening her speed or altering her course. That the master of the 
brig, fearing a collision, gave the steamboat warning to back her 
wheels and keep off, which warning was disregarded. That the steam- 
boat did not stop her engines, or slacken her speed, but continued her 
course; on seeing which the brig's helm was put hard up, and she 
went immediately off until her sails took by the lee ; and that, in spite 
of the efforts of the brig to escape, the steamer ran with unabated 
speed against the brig, striking her with great force and violence, and 
causing the injuries specially detailed in the libel. 

The usual and necessary allegations of carelessness, &c, were made 

r'nst those managing the steamer, and the libel claimed damages to 
amount of $3,000. 
The answer to this libel, sworn to by Isaac O. Phillip, the libellant 
in the first suit, was filed June 19, 1852, which, it will be perceived, 
was more than six months after the libel was exhibited, and still longer 
after most of the crew of the brig had been examined as witnesses in 

VOL. XL 34 
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the first above entitled suit. The respondent, therefore, doubtless 
knew, not only from the libel which he was answering, but also from 
the depositions already taken, that the owners of the brig based their 
claim, in/ the suit brought by them, upon the allegations that the 
steamer had been put in motion, and had, on going ahead, by the pro- 
pelling power of her engines and wheels, produced the collision. 

This answer was sworn to at New York, where the crew of the brig 
had been examined, and near to which port the collision occurred ; so 
that the respondent had every facility for ascertaining the facts, and 
making that full and frank disclosure of the causes of the collision 
which, under such circumstances, courts of admiralty require. 

The answer is long, and appears to have been drawn with skill, care, 
and deliberation. It takes issue upon many of the material allegations 
of the libel, and sets up, on information and belief, many facts and cir- 
cumstances by way of defence. In respect to the causes of the collision, 
and the circumstances attending it, the answer was doubtless well con- 
sidered, and should have been truthful and precise. 

In speaking of the movements of the two vessels, the answer (in the 
third article) avers that the course of the brig, having been first 
yawing, was finally changed so as to bear for the steamboat, which 
was in motion, heading about north : and the brig's head being con- 
tinually changed, when near each otner, shifted more aud more across 
the steamboat's bow ; that had the brig kept on her course, or even 
after having kept off, had then kept her course, she would have en- 
tirely cleared the steamboat : but from the conduct of those on board 
the' brig, there being no look-out, and no person attending to such 
duty, no proper attention was paid to the brig's heading. 

Again, the answer (in the fourth article) alleges "that the brig, being 
headed and directed so as to head for the said steamboat, and endan- 
ger her by a collision, the wheels of mid steamboat were put in motion 
to clear her : when the brig's course was again altered, so much as to 

Say almost naif round the compass, bringmg her directly under the 
ows of the steamboat, then in motion. 

The answer also admits, that about the time of the collision the helm 
of the brig was put hard up, and that she went immediately off until 
her sails took by the lee, as alleged by the libellants, and then alleges 
that the truth is, as the responaents are informed and believe, " the 
master of said brig was incompetent and inexperienced ; and when 
approaching said steamboat, instead of keeping his course, attempted 
to cross the steamboats bows ; and when they came near together, and 
when it was wholly out of the power of those navigating the steam- 
boat to meet such a contingency, put his helm hard up, and so ran his 
vessel, she being under great headway, right across the stern of the 
said steamboat, striking said steamboat a violent blow on the forward 
guard and stern" ; also, " that the said vessel had the wind dead or 
nearly dead aft, and might with ease and safety have gone under the 
steamboat's stern ; but from the acts of those on board the brig, it ap- 
pears they did not know which way she was heading ; that as soon as 
it appeared, from the acts of those on board the brig, that a collision 
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was unavoidable, the wheels of said steamboat, as soon as it could be 
done, were stopped cmd reversed, and every effort made to avoid the 
collision." 

In the sixth article of the answer, it is also charged upon the brig, 
that she " made an attempt to cross the steamboat's bows, and finally 
put herself right across the steamboat's track." 

It can hardly be contended that this answer does not admit that the 
steamboat had been put in motion, heading and moving to the north- 
ward, before the wheels were backed (or u stopped ana reversed" in 
the language of the answer), and in this respect the libel and answer, 
and the witnesses for the libellants, in the second or cross suit, sub- 
stantially agree. Nevertheless, the ground taken by the respondents 
at the trial, and in which they were sustained by the testimony of a 
part, at least, of their witnesses, was, that neither the steamboat nor 
the engine was put in motion at all, until they were backed as rapidly 
as possible, just prior to the collision, and for the sole purpose of avert- 
ing it. 

The advocate for the libellants in the cross suit having, in the course 
of his argument, relied upon the statements of the answer, the advo- 
cate for the respondents asked that their answer might be amended, 
if the court should be of the opinion that it contained allegations and 
admissions inconsistent with the state of facts sworn to by the respon- 
dents' witnesses. 

I can see no sufficient reason for allowing the answer to be amended 
in this respect. It was put in after the respondents had the fullest 
opportunity to ascertain the circumstances attending the collision, and 
they could not have been ignorant of the fact that the owners of the 
brig claimed that the steamer had been put in motion, and had, while 
under headway, ran into the brig. There is no evidence that the 
statements which they wish to expunge were inserted in consequence 
of any mistake, or erroneous information, or of a misunderstanding of 
the information on which such statements were based ; and besides, 
upon the whole evidence in the case, I am satisfied that these state- 
ments, and the corresponding testimony of the witnesses, produced in 
behalf of the owners of the brig, are substantially correct. 

It must be conceded that the evidence in the case is conflicting, 
and, in many respects, entirely irreconcilable. It is, however, proved 
by the witnesses on both sides, that the Sampson was lying to, until 
the two vessels were within less than half a mile of each other ; and 
the witnesses for both parties agree that her engine was afterwards put 
in motion, and her position changed, before the collision. The wit- 
nesses who were on board the steamer aver that she was backing from 
the time her engine was first put in motion ; that she had a full head 
of steam on, and continued to back until after the collision occurred ; 
and that she had backed five or six hundred feet before the vessels 
struck. 

On the other hand, the witnesses who were oil board the brig de- 
clare that the steamer was suddenly put in motion after they had ap- 
proached quite near, and were t intending to give her a wide berth; 
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that her motion was forward and not backward ; and that she was 
going ahead under full steam until the moment of the collision. Some 
of them declare that they heard the backing bell of the steamer at or 
about the time of the collision, and that after it occurred the steamer 
backed off. 

The testimony in respect to the relative positions of the two vessels 
before the steamer was put in motion ; the appearance and extent of 
the injury to the hull of the brig ; and the character of the trifling 
injury sustained by the steamer, are, in my judgment, strongly corrobo- 
rative of the witnesses who were on board the brig, and who state that 
the steamer ran forward before the collision occurred. 

The weight of testimony (independent of the admissions in the an- 
swer) being clearly and decidedly with the libellants in the cross suit 
upon this point, and consistent with that portion of the answer which 
the respondents desire to expunge by an amendment, I cannot order 
the amendment asked for. 

Taking the pleadings and evidence into consideration, I am satisfied 
that the collision would not have occurred if the steamer had remained 
at rest ; and in my judgment there is a clear preponderance of testi- 
mony establishing the tact that the steamer was put in motion, and 
ran forwards across the track of the brig, and thereby caused the col- 
lision. 

I am also inclined to think that the engine was " stopped qnd re- 
versed" as stated in the answer of the owners of the steamer, but that 
it was not done until shortly before the collision, and when its only effect 
was to diminish the force of a collision, which it was then too late wholly 
to avert. I cannot believe that the steamer had backed more than five 
hundred feet, and was still backing with a full head of steam at the 
moment of the collision ; and this is the case attempted to be made in • 
behalf of the steamer, feut if they had proved their case as attempted, 
it would not have been free from difficulty, for the steamer, being in 
motion, and having changed its position some five^ hundred feet m a 
direction crossing the course of the brig, was" prima facie bound to 
take the necessary measures to avoid a collision ; and I can find no- 
thing in the circumstances of the case to excuse her from the dis- 
charge of that duty, or which can authorize the conclusion that there 
was any fault or mismanagement on the part of those navigating the 
brig, which could have contributed, in the slightest degree, to the 
production of a collision. 

I therefore conclude, that the collision was caused by the fault and 
mismanagement of those in charge of the steamer, and that the owners 
of the brig are entitled to a decree for the damages sustained by them 
in consequence of the collision. 

These conclusions render it unnecessary to examine other questions 
raised in the two cases, and an order will be entered in the suit firet 
above entitled, dismissing the libel with costs. In the suit secondly 
above entitled, an order will be entered, declaring that the collision 
mentioned in the pleadings was caused by the negligence, mismanage- 
ment, and fault of those in charge of the Sampson ; that the Sampson 



THE NEW-YORK LEGAL OBSERVER. 369 

N. T. Superior Court — Heubach et als. v. Rolker et al. 

is therefore liable for the damages which the owners of the lola sus- 
tained thereby, and directing a reference to a commissioner to ascer- 
tain and report the amount of such damages. 

Upon the coming in and confirmation of that report, the libellants 
in the second suit will be entitled to a decree for the damages reported 
and their costs* 



18. $ # Saperior Court 

General Term, May, 1853. 

Before DUER and CAMPBELL, Justices. 

John P. Heubach et als., against Augustus Rolkeb et al. 

A remittance by a factor to his consignor is at his own risk, unless made tinder a prior 

direction or authority. 
When he has been directed or authorized to remit, he is answerable only for good faith 

and doe diligence. 
The guaranty of a del credere commission is limited to the payment of the price of goods 

sold upon credit, and does not extend to the remittance of funds receired. 
But when, by the agreement of the parties, the factor is entitled to charge a guaranty 

commission upon exchange remitted, he cannot discharge himself from his liability by 

omitting to charge the commission. 
When a factor charges himself, by anticipation, with the price of goods sold upon credit, 

the remittance then made by nim is of his own funds, in discharge of a personal debt, 

and is therefore made at his own risk. 
Semble, that the weight of authority is, that a factor, who endorses generally the bills 

which he remits, renders himself personally liable, upon his endorsement, to his prin- 
cipal, as well as to third persons. 
Report of referee in favor of defendants set aside, rule for reference discharged, and new 

trial ordered. 

Heubach Brothers, the plaintiffs, are merchants at Sonnenberg, in 
Germany: and A. Kolker & Mollman, the defendants, are merchants 
in New York. 

In the year 1847, and for some time previously, an agreement ex- 
isted by which defendants were made agents of plaintiffs for sale of 
goods in New York, on commission. They were to sell for cash or on 
credit, and were to remit proceeds by the bills of exchange of persons 
in good credit. They were to guaranty the payment of the sales, and 
also the bills remitted. Their commissions were to be five per cent, on 
sales; two and a half per cent, del credere; and one per cent, on ex- 
change ; together with necessary expenses, &c. 

On or before November 17th, 1847, the defendants, under the said 
agreement, sold goods to the plaintiffs amounting to about $472 14, on 
six months' credit ; their commissions and expenses, as charged, 
amounted to $54 48, leaving a net balance of $417 71. They also, at 
that time, had in hand $7 49, net balance of cash received by them 
on account of the plaintiffe, making, with above balance, $425 20. 
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On the said 17th November, the defendants forwarded their accounts 
to the plaintiffe; and also a bill of exchange for 546ff Bremen rix dol- 
lars, being equal to $435 03 ; and a letter stating that the bill was 
remitted against a balance due that day. 

The bill was purchased by defendants with their own funds. 

The drawers of the bill (J. C. Muller & Co.) were a house of the 
second class; and their bills were not the best that were to be had in 
the market at the time of the remittance in question. Bills of second- 
class houses are not, in general estimation, considered as secure as 
those of first-class houses. 

The bill in question was endorsed by defendants to the order of 

Slamtifls; and, on being received by plaintiffe at Sonnenberg, was en- 
orsed by them and forwarded to Bremen for collection. 

The bul was accepted by the drawee (Jos. Chr. Muller) December 
16th, 1847. . 

The drawee failed about January 22d, 1848 ; and on that day the 
bill was duly protested for want of farther security, and the defendants 
dulv notified thereof. 

At maturity, February 23d, 1848, the bill was duly protested for 
non-payment, and the defendants duly notified thereof. 

An action was brought by the plaintiffs to recover the amount of 
proceeds of goods sold. The answer of defendants set up the bill of 
exchange as a payment. 

The action wps referred to Benjamin D. Silliman, Esq., who re- 
ported in favor of defendants. 

Judgment was perfected for defendants, on the report The plaintiffs 
made a case, and appealed to the general term. 

Charles OWonor and Howe & Treadwett, for the plaintiffe, made 
and argued the following points: — 

I. The bill of exchange remitted by the defendants was no discharge 
of the plaintiffe' demand, even if it was, in itself, a good bill. Stone 
Hayes, 7 Hill, 128. & C. (aff'd) 3 Denio, 575. 

1. The bill, having been purchased by the defendants* with their own 
money, was their property, and they could not compel the plaintiffe to 
receive it on account or in payment of the demand. 

A. The defendants were liable to the plaintiffe for the proceeds of 
sales, only at expiration of the credit given. The del credere commis- 
sion bound the defendants as guarantors of the purchaser, but did not 
make them primarily liable. Story on Agency, sec. 33, note 2. 
• B. The bill, treated as a volunteered advance by defendants to 
plaintiffe, is not governed by the agreement, and the relations of the 
parties to it must be determined by the circumstances of the remit- 
tance itself. These showed the bill to be the property of the defend- 
ants, tendered by them to the plaintiffs as a payment, with the guaranty 
of their endorsement. Such a transaction is always a payment sub 
modo. Jones v. Savage, 6 Wend., 662. 

2. The plaintiffs (even supposing they had sufficient notice of the 
facts) did not receive the bul both without recourse to the endorsers 
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and as an absolute payment ; nor did they (in the aspect claimed) ratify 
the acts of their agents, the defendants, m remitting the same. 

A. It is an elementary principle that, where a creditor receives of a 
debtor the obligation of a third person, he takes the same merely as 
collateral j and the debtor is not discharged, unless the creditor ex- 
pressly stipulates to that effect. Tobey v. Barber, 5 John. R., 68 ; 
Murray v. Gowemewr, 2 John. Oases, 438 ; Herring v. Sanger, 3 id., 
71 ; Schermerhorn v. Loines, 7 John. R., 311 ; Johnson v. Weed, 9 id., 
310 ; Boar v. Chile, 15 id., 224 ; Van Eps v. Dillaye, 6 Barb. S. C. 
R., 244 ; People v. Howell, 4 John R., 296 ; Olcott v. Bathbone, 5 
Wend., 490. 

(1.) No such stipulation was given in this case. The plaintiffs never 
even acknowledged the receipt of the bill, except by returning it under 
protest. x ' 

B. The fact that the bill was endorsed by the defendants, is evi- 
dence that it was not intended to be, and was not, in fact, received by 
the plaintiffs in payment. (Monroe v. Boff, 5 Denio, 360.) 

O. The lapse of time before the return of the bill (only forty-two 
days) was not sufficient, under the circumstances, to raise any implica- 
tion in favor of the defendants. 

D. Endorsing the bill, by plaintiffs, signified nothing. It was enr 
dorsed by defendants to order of plaintiffs, And could not be collected 
without plaintiffs 9 endorsement. 

E. The bill being payable in a foreign country, the plaintiffs were 
justified in holding it for payment, for the benefit of the defendants. 

' 3. The plaintiffs had no notice that the bill was not purchased with 
their monev ; and their acts, therefore, of whatever character, could 
have no effect upon their rights. Ratification, to be effectual, must be 
with full knowledge; and the defendants, in order to charge the plain- 
tifis with having accepted the bill as their own, were bound to estab- 
lish, at least, that the plaintiffs received the bill as their own, with full 
knowledge of all the facts. (Story on Agency, sec. 239 to 243 ; 1 
Oreenleaffs Ev., sec. 197.) 

A. The plaintiffi did not, in any way or manner, receive the bill as 
their own. (See Point I., 2, and subdivisions, ante.) 

B. All the facts being particularly and exclusively within the know- 
ledge of defendants, they were required to give the f idlest possible 
notice to the plaintiffs; more especially as the plaintiffs resided 
abroad, and the defendants were their agents. If any point was left 
open for inference, that inference must be against the defendants. 

(1.) The account current debits the defendants with the " net pro- 
ceeds"; and the letter transmitted with it says, that the balance was 
due to the plaintiff 8 thai day. This left the matter T>pen to the infer- 
ence, that in some (unexplained) manner the defendants were actually 
in funds at the time they purchased the bill. 

(2.) The rebate of interest charged in the account current was no 
notice to the plaintiffs ; because, as the sales were made on credit, and, 
of course, at credit prices, the purchaser would have been entitled to 
the rebate if he discounted his paper, or paid the bill in cash. This 
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is always allowed, if the purchaser desires ; and, of course, it would 
be a proper charge against the plaintiffs. 

C. The plaintiffi were under no obligation to inquire as to the 
means by which the defendants came in Hinds. If the papers justfied 
the inference, they had a right to draw it and to repose upon it. 

4. The defendants were bound to wait until they were actually in 
funds, before they took the risk of buying a bill to remit. If they had 

done so, this loss would not have happened. The drawers of the bill 
in question suspended payment before that time. 

A. When an agent, of his ovm motion, performs an act not within 
the line of his duty, he acts on his own responsibility. He cannot 
shield himself by claiming to have done more than his duty. If he 
has done something different from his duty, that is enough to charge 
him. Hie intent can be taken into account only where fraud of some 
kind is alleged. 

5. The defendants entirely failed to prove any custom or course of 
business between the parties, which would authorize them to remit in 
advance of the actual receipt of proceeds. 

II. Hie bill of exchange in question was not a aood bill ; and, there- 
fore, it was no discharge of the plaintiffs' demand. 

1. By their contract the defendants were to remit by bills of persons 
in good credit. This, in legal effect, required them, if practicable, to 
buy bills of the first class ; ana they had no right to take the bill of 
an inferior, or second-class house. 

A. The question is, not merely whether the drawers of the bill were 
in good credit in their class (which is all, however, that the evidence 
could be held to establish), but also whether they were of the best doss. 

B. It is very clear, from the evidence, that the drawers of the bill 
in question were of the second class. 

C. No usage is alleged or proved, authorizing agents to buy second- 
class bills ; nor could such a usage be upheld in law. 

2. The onus of proving the character of the bill was upon the de- 
fendants ; and as their evidence, in the best view of it, was not entirely 
satisfactory, the issue should have been found against them. 

3. The plaintiffs were not bound to show that the defendants had 
any motive in buying an inferior bill, or that they would derive 
any pecuniary or other advantage therefrom. An agent is bound to 
do his duty ; and if he omit it, he is liable, whether the failure arise 
from fraud, negligence, or want of skill. 

4. The evidence of Deickman, if received, is insufficient to establish 
the right of the defendants to purchase a bill of J. C. Muller & Co. 

HI. The plaintiffs are entitled to* recover against the defendants 
as endorsers or guarantors of the bill in question. 

1. The defei^dants, by their agreement, were to guaranty their re- 
mittances, receiving therefor one per cent, commission. 
: —A. The commission was charged by the defendants, it being in- 
cluded in the general charge of seven and a half per cent. The com- 
missions being charged in gross, the law will infer that this particular 
commission was included, on the ground taken in Point L, 3, B., ante. 
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B. If the commission was not charged, it wonld make no difference, 
as it was the defendants' mistake or fault, and not the plaintiffs', and 
the plaintiffs cannot be prejudiced thereby. 

C. Under the circumstances, procuring the bill to be drawn to their 
own order, and endorsing it, is conclusive evidence that the defendants 
intended to guaranty the bill. 

(1.) They were under no obligation to have the bill made payable 
to their own order, unless they were to become guarantors. 

(2.) They could have endorsed it " without recourse," if they wished 
to avoid liability. 

(3.) As they remitted in advance, it was their duty to guaranty the 
remittance ; and, therefore, the duty and the act form satisfactory evi- 
dence of the intent. 

2. The bill belonged to the defendants (see Point I., 1, ante): and as 
they sought to transfer it to the plaintiffs, it must be presumed to have 
been for their advantage to do so. This advantage, whatever it may 
have been, was a sufficient consideration to uphold the guaranty. 

3. The fact that the plaintiffs might refuse to receive the bill, except 
as collateral (see Point I., 2, A., ante), unless it was guarantied by the 
defendants, was a- sufficient consideration for the guaranty. 

4. The advantage which an agent derives by retaining the business 
of his principal, is a sufficient consideration to support a voluntary 
guaranty of a remittance. 

5. No consideration beyond that necessarily arising from the relation 
of the parties, is required to sustain the guaranty of a bill remitted 
by an agent to his principal. The question is purely one of intention. 
(Storyon Agency, sec. 156, 157, 269, and cases cited.) 

6. The notice of protest was sufficient to charge the defendants as 
endorsers or guarantors. 

A. The bill was protested in Bremen, February 23d. On the next 
day it was forwarded to the plaintiffs at Sonnenberg, and reached 
them not sooner than February 26th. The 27th was Sunday ; and on 
Monday, 28th, the plaintiffs forwarded the biU, with the protest, to the 
defendants. 

B. The former protest for want of security, was notice to the de- 
fendants that the bill would not be paid. • 

IV. The plaintiffs were not bound, when they returned the protested 
bill, to specify any grounds for their claim against the defendants ; it 
was enough that the defendants were notified that the plaintiffe made 
a claim against them. 

Y. The referee erred in admitting the testimony which was objected 
to. It is of no consequence that lie supposes he laid it out of view in 
making his decision. The court will not stop to inquire exactly how 
much influence the testimony had ; but if it was improperly admitted, 
and could, by any possibility, have affected the decision, a new trial 
will be granted. (JVbrthrop v. Wright, 24 Wend., 221.) 
• VI. The judgment should be reversed, and a new trial ordered, 

vol. xi« 35 
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E. Sandford, Tillou and Cutting for the defendants, made and 
argued the following points : — 

I. The objections taken to the depositions of Max Backaber, Otto 
Kohler, and Diedrich Deickman, were removed by the subsequent 
exclusion of those depositions from the case by the referee. It is un- 
necessary to consider whether they were admissible, as the ruling on 
that point did not prejudice the plaintiffs. The People v. Parish, 4 
Den to. 

II. The plaintiffs' alleged cause of action was, that they employed 
the defendants to sell certain goods, and to be responsible to the plain- 
tiffs for the price thereof. That defendants sold them, upon credit of 
six months, which has elapsed, and the defendants have not paid the 
price. The answer alleged, that the goods were delivered to defend- 
ants to sell, and to remit the proceeds by a bill of exchange, of persons 
in good credit. That they purchased the bill in question of a house 
then in good credit, and remitted it to the plaintiffs. That they made 
the remittance before the credit on the goods had expired, as an ac- 
commodation to the plaintiffs. That it was received, approved of, and 
endorsed by-plaintiffs. The reply put in issue only the allegations as 
to the good credit of the drawers, at the time of the purchase of the 
bill by the defendants, and the approval of the bill by the plaintiffs. 
The evidence warranted the findings by the referee, upon both of the 
issues. 

III. The finding of these issues against the plaintiffs upon sufficient 
evidence, is conclusive upon the merits of the controversy ; it being 
admitted by the plaintiffs, that the defendants were to remit by bill of 
exchange, and the defendants having remitted a bill pursuant to their 
agreement, and plaintiffs having approved and accepted such bill, there 
is an end of the cause. 

IV. If any question had been raised, whether the plaintiffe could 
have charged the defendants* as endorsers of the bill of exchange, the 
decision of the referee on that point was warranted by the evidence, 
and by the law applicable to the case. 

Y. The motion, to set aside the report of the referee, should be de- 
nied, with costs. 

By the Court. — Diter, J. — The general rules of law applicable to 
this case may be stated in few words: — 

When a factor has funds in his hands, belonging to a foreign corre- 
spondent, it is his duty, giving early information of the fact, to retain 
mem subject to the order of his principal, unless he has been previously 
directed or authorized to remit them. If he undertake to remit, when 
no such direction or authority has been given, the remittance is at his 
own risk; and consequently, when it is made by a bill of exchange, it 
is only the actual payment of the bill that can discharge him from his 
liability. On the other hand, when he has been directed, or has a dis- 
cretionary power to remit, he acts, in purchasing a bill for that pur- 
pose, simply as the agent of his correspondent, and is then responsible 
only for good faith and due diligence. Hie remittance of the bill. 
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when it appears that it was purchased in good faith, and upon due in- 
quiry, operates as between him and his principal as an absolute dis- 
charge, and the risk of the dishonor of the bill is cast wholly upon the 
latter, who, in that event, can look only to those whose names are on 
the paper. 

Since the decision of the Supreme Court, in Zeverich v. Meigs, 
(1 Cow. p. 645), the law in this State must be regarded as settled, that 
the rules whicn have been stated apply, as well to a consignee under a 
del credere commission, as to an ordinary factor; although I apprehend 
that the law is certainly otherwise on the continent of Europe, and 
probably in England. Such a commission gives of itself no author- 
ity to remit ; and when that authority is given, the guaranty which 
thz'del credere imports is limited to the due payment, by purchasers, 
of the price of goods sold upon credit, and does not extend to the re- 
mittance of funds actually received. These general rules may be 
varied, as in other cases, by the special agreement of the parties. The 
consignee, or factor, may agree, with or without an addition to his or- 
dinary commission, to guaranty all the remittances which he makes, 
or his authority may be limited by the instructions of his principal, 
and then he is only exonerated when the prescribed limits or condi- 
tions are observed. To which I add, that, whether he acts with or 
without authority, he may, in all cases, render himself personally liable, 
not only to third persons, but to his principal, by the form in which his 
remittance is raaae ; that is, as drawer or endorser of the bills or notes 
which he remits. 

The answer^ of the defendants in this case admits, that they received 
and sold the goods, to recover the price of which the suit is brought, 
as the agents and on account of the plaintiffs, but sets up, as a princi- 
pal defence, that they had been previously instructed, by the plaintiffs, 
to sell the goods for cash or upon credit, and to remit the proceeds by 
a bill of exchange, drawn by persons in good credit ; ana then avers 
that, inpursuance of this authority, they purchased ana remitted to the 
plaintiffs a bill of exchange, drawn by a house in good credit, payable 
to the order of the defendants, and endorsed by them to the plaintiffs, 
and covering the whole balance due to the latter, as the proceeds of 
the sale. In fewer words, the defence is, payment by a bill of ex- 
change, which the plaintiffs received and were bound to receive in 
full satisfaction of their claim. 

It was insisted, by the counsel for the defendants, that the only reply 
that has been made to the defence is, a denial that the drawers of the 
bill were in good credit at the time of its purchase; and certainly, 
were this the only issue raised by the pleadings, we could not hesitate 
to affirm the report of the referee, since we are bjr no means prepared 
to say that his nnding upon this question of fact is against the weight 
of evidence. But, as we construe the pleadings, this is not the only, 
nor the most important issue which is raised. The repljr, as we read 
it, contains a distinct and positive denial of the authority of the de- 
fendants, which we understand to mean^their authoritv to* purchase 
and transmit the bill in question, as the agents and at the risk of the 
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plaintiffs. Hence, in order to sustain their defence, so far as it rests 
merely upon the purchase and transmission of the bill, the defendants 
were bound to prove that the instructions which they allege in their 
answer were, in fact, given, and that, by their fair construction, they 
embraced and warranted the remittance, upon which they rely as an 
absolute discharge. 

The first inquiry, therefore, is, whether this necessary proof has been 
given ; and the reply must be that assuredly it has not, unless it is 
contained in the terms of the agreement, under which it is admitted 
that the original connection of the parties was formed, and their sub- 
sequent business transacted. This agreement is the only evidence 
bearing upon the question ; and it does not appear, nor has it been pre- 
tended^ that any instructions were ever given by the plaintiffs, by 
which its true import could be varied or enlarged. The terms of the 
agreement, it seems to us, are plain and unambiguous. The defend- 
ants agreed to sell the goods consigned to them by the plaintifls, and 
remit the proceeds, charging a commission of five per cent, on sales, 
two and a naif per cent, del credere, and one per cent, exchange, and 
these commissions the plaintiffs agreed to pay. It is true it appears, 
from the correspondence ,of the parties, that they differed as to the 
proper application and effect of these commissions ; the plaintiffs, natu- 
rally supposing that the law in this State was the same as in Germany, 
believed that the guaranty of the del credere covered remittances, while 
the defendants insisted that the del credere was confined to sales, and 
that it was by the exchange commission alone that their guaranty of re- 
mittances was meant to be compensated : but we regard this difference 
as in truth immaterial, since, accepting the interpretation of the de- 
fendants, it remains certain that, according to the understanding of 
both parties, the defendants were to guaranty the exchange which 
they purchased, as fully as the sales which they effected ; and, in our 
judgment, the obligation thus created by th% agreement was as posi- 
tive and imperative, in the one case, as in the other. It is possible that 
the defendants had a discretion to remit immediately or wait"the in- 
structions of the plaintiffs : but if, without thus waiting, they chose to 
remit, we are clearly of the opinion they were bound to guaranty ; in 
other words, that the agreement into which they had entered, and from 
which all their authority was derived, imposed upon them a duty, 
from which, by no act of their own, without the consent of the plain- 
tiffs, could they be discharged. It could never have been the mean- 
ing of the parties, that the defendants might assume the risk of ex- 
change, or cast it upon the plaintifls, at their pleasure ; such a con- 
struction of their agreement would be just as unreasonable, in reference 
to the guaranty of exchange, as to that of sales. We apprehend, how- 
ever, that it has never been imagined, that a del credere agent may, in 
his discretion, guaranty or not the sales which he effects, and when- 
ever, from any cause, he is unwilling to assume the risk, by relin- 
quishing his commissions, cast it upon his correspondent. The object 
of the foreign merchant, in requiring a guaranty, as a general rule, 
would be wnolly frustrated by YQSting m hifl agent this unlimited 
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discretion, a discretion which, in a large majority of cases, would 
be certainly abused, and, in all, would be a direct temptation to 
negligence, dishonesty, and fraud. No man of common prudence- 
woula think of vesting it in an agent, and no agent of common sense 
venture to claim it ; and 60 great is the improbability, that, in any 
given case, such was the understanding of the parties, that, in our 
judgment, it could only be overcome by uncontradicted evidence of 
an express agreement. 

In our opinion, the remarks that we have now made apply with 
equal force to a guaranty of exchange. In making it discretionary, 
there is the same danger of abuse, the Bame temptation to carelessness 
and fraud ; and, consequently, there are the same reasons for holding 
the obligation to be positive and universal, unless, by undoubted proof, 
it is shown to have been otherwise. There is nearly the same risk in 
purchasing exchange as in effecting sales ; and the testimony shows, 
that there is a wide difference, naturally affecting their market value, 
between bills of the first and of the second class. Those of the first 
are believed to be good ; they are those, in the language of one of the 
witnesses, in relation to which " not the slightest doubt is entertained." 
The solidity of the second is a matter of opinion, not of knowledge ; 
they are believed to be good, but no one will say that they certainly are 
so. Give to the agent the discretion that is claimed ; and the gene- 
ral mode of its exercise may be safely predicted. Bills of the first 
class will be covered by his guaranty, and the naked risk only of 
the second, be thrown upon the principal. The guarantee, when 
useless, will be given, and withheld, only when a just regard to the in- 
terest and security of the principal would render it of value. That 
the plaintiffs never meant to give to the defendants a power so liable 
to be abused we are entirely satisfied ; nor is there any evidence that 
the defendants, until the dishonor of the bill, which is now 6et up as 
an absolute payment, claimed to possess it. By their own admission, 
the defendants agreed, for a commission of one per cent., to guaranty 
the exchange which they remitted; and this stipulation, from its 
nature, attached itself to every remittance which they subsequently 
made, unless it can be shown that the plaintiffs, with a full knowledge 
of the facts, released them from its observance ; in other words, con- 
sented to accept the remittance as an absolute payment. The case, in 
our opinion, discloses no evidence whatever that the plaintiffs meant 
thus to adopt the remittance that is now relied on as a defence ; nor 
have any facts been proved, from which the defendants had the right, 
or we, as judges, are bound, to infer that such was their intention. 

It is possible that the defendants meant that the remittance should 
operate as an absolute payment; but it would be absurd to suppose 
that their secret intention was alone sufficient to discharge them ; and 
we mean distinctly to say, that there is no evidence that this intention 
of the defendants, if it existed, was made known to the plaintiffs, and 
that it was with this understanding that they accepted the remittance. 

It is seen, from these observations, that we attach no weight to the 
feet upon which the defendants' counsel laid the entire stress of their 
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argument, namely, that in the account of sales which accompanied the 
remittance the defendant omitted to charge an exchange commission; 
for while we agree with the counsel that this omission is apparent upon 
the face of the account, we are compelled wholly to dissent from the 
conclusions that have been drawn from it. The argument is, that the 
defendants, by not charging the exchange commission, gave notice 
to the plaintiffs, that the remittance was not to be considered as pro- 
tected by their guaranty; and, consequently, that the plaintiffi, 
by retaining the bill, sanctioned the remittance as properly made 
and, dispensed with the guaranty, upon which they might other- 
wise have insisted. This reasoning is dbecious, but dissolves upon 
examination. An agent, who has bound himself to guaranty, may 
abandon if he will his right to the stipulated reward ; Dut he cannot, 
by relinquishing his commission, release himself* from his obligation* 
He cannot, by his own act, rescind his contract, and cast upon 
his principal the risk which he had himself consented to bear; and 
by holding otherwise, it is plain that we should give to the agent the 
very discretion which it has been shown that he ought not, and could 
never have been meant, to possess. Hence the principal, when it is 
known to him that in a particular transaction the guaranty commission 
has not been charged, is not bound to infer that the agent meant, by 
the omission, to violate his contract ; but may well suppose, either that 
the omission was accidental, or that the agent was content with the 
commissions he would otherwise receive. 

A principal, having any confidence in his agent, would never sus- 
pect that the omission was intended to deprive him of the security for 
which he had stipulated ; and a court of justice, in holding such to be 
its effect, would, in our judgment, give its sanction to a fraud. 

If the defendants meant that the plaintiffs should understand that 
the bill which they remitted was intended by them as an absolute 
payment, they were bound to say so in the plainest terms ; and even 
had this express communication been made, the plaintiffs would have 
been justified in replying, that they would retain the bill until its ma- 
turity ; and, if then dishonored, would hold the defendants to their 
original guaranty. As no such communication was made, the reply 
was unnecessary, and their silence, whatever may have been the views 
of the defendants, is no evidence of their acquiescence. Hence, the 
allegation that the plaintiffs approved and adopted the remittance as 
maae by their authority, and at their own rist, we cannot do other- 
wise than regard as groundless. The defendants, under their agree- 
ment, had no right to remit at all at the risk of the plaintiffs ; and if 
such was their intention in the remittance, upon which they rely, we 
have no right to say that the intention was made known to the plain- 
tiffs, far less that it was ratified by their subsequent conduct. 

The result is, that the defendants either made the remittance under 
their original agreement, or without authority ; so that, quacumque via 
data, it was made at their own risk, and having failed, they must 
be liable. Nor is this all. Had there been no positive stipulation of 
guaranty on the part of the defendants, and had their instructions from 
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the plaintiffs been exactly such as are alleged in their answer, we mast 
still hare held that the plaintiffs, under the special circumstances of 
this case, are entitled to recover. 

The goods of the plaintiffs were sold on a long credit, and on 
the very day of the sale the defendants charged themselves with their 

Srice ; and it was for the purpose of satisfying the balance, which, 
educting interest and commissions, was thus created in favor of the 
plaintiffs, that they purchased and remitted the bills, the dishonor of 
which has led to this controversy. Our opinion is, that this re- 
mittance was not made by them in their capacity of agents, nor 
covered by their supposed instructions ; but, on the contrary, was a 
remittance which, upon well-settled rules of law, unless it proved to be 
effectual, they were bound to make good. It was emphatically a re- 
mittance at their own risk, not at that of the plaintiffs. 

For reasons that we shall not now attempt to explain, we exceed- 
ingly doubt whether a del credere agent may, in his discretion, charge 
himself immediately with the price of goods sold upon credit ; but ad- 
mitting that, by his voluntary act, he may thus constitute himself the 
debtor of his principal, it is plain that the remittance which he then 
makes is of his own funds, not of those of his principal, received as the 
actual proceeds of the sale. It follows that the remittance is made 
by him, not in the necessary discharge of his duties, or in the 
proper execution of his trust as agent, but for the sole purpose of satis- 
fying a personal debt, which, without necessity and without request, 
he chose to assume. It is a novel doctrine that a debtor may, in any 
case, by remitting a bill to his creditor, impose upon him the risk of its 
ultimate payment ; and the doctrine is as unreasonable as it is novel. 

Let it not be said that the principal, if not willing to treat the remit- 
tance as an absolute payment, is bound to return the bill, and makes it 
his own by returning it. The conclusive answer is, that he is not 
bound to know, or even suspect, that his reception of the bill was in- 
tended to operate as an immediate payment; but, on the contrary, has 
the right to believe that the bill was transmitted only as a collateral 
security. As such, he is justified in returning it when it proves una- 
vailable, justified, in demanding payment of the debt it was remitted 
to cove*. 

In this State the law is settled, by a long series of decisions, that the 
acceptance, by the creditor, of the bill or note of a third person, can 
never be held to cancel an existing debt, unless it appears that, by 
the express agreement of the parties, it was received as an absolute and 
final payment. 

In other cases, and even where a receipt in full has been given, the 
bill or note is held to have been received merely as a collateral secu- 
rity, which, unless realized, creates no bar to a subsequent recovery 
of the original debt. (Toby v. Barker, 5 John. 68 ; Muldon v. 
WhiOock, 1 Cowen, 290, 808 ; State Bank v. Fletcher, 5 Wend., 85 ; 
Olcott v. BatKbone, idem, 490 ; Hays v. Stone, 9 Hill, 128 ; 8. C. in 
Error ; 3 Denio, 575 ; Van Ep% v. JDtllaye, 6 Barb., 244.) 

Upon the fullest reflection, we can perceive no ground for excepting 
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the present case from the operation of these rules. Had the term of 
credit upon the sale of the goods expired, and the purchaser had then 
failed to pay, the defendants, by force of the del credere, would have 
been immediately liable ; and none can doubt that a remittance, then 
made by them, to cover the price of the goods, would have been 
made for the purpose of satisfying their personal debt. We can 
make no distinction between a debt, which, by anticipation, they 
chose to assume, and a debt which would have been imposed upon 
them by the terms of their contract. In both cases it is equally true, 
that the funds remitted are not the actual proceeds of the sals, which, 
as such, the defendants, as agents, were bound or authorized to remit. 
In both, the funds are those of the agents, not of the principals. 

We remark, in conclusion, that the reason why an exchange com- 
mission was not charged by thed efendants is now apparent ; making 
the remittance, not as agents, but as debtors, not under their agree- 
ment, but as a voluntary act, they had no right to charge the commis- 
sion. 

Believing, for the reasons that have now been stated, that the referee 
has erred, and that the judgment entered upon his report must therefore 
be reversed, we deem it needless to inquire, whether, if these reasons 
had not existed, it must not have been held, that the defendants had ren- 
dered themselves liable by endorsing generally, and not as agents, or 
without recourse, the bill which they remitted. It is sufficient for 
the present to say, that we are not to be considered as assenting to 
the propriety of the decision of the Supreme Court of Pennsylvania, in 
Sharp v. Emmet, 5 Wharton R., 288 ; but, on the contrary, are dis- 
posed to think that the position of Judge Story, " that when an agent, 
employed to purchase bills, makes them payable to his own order, and 
then endorses and remits them to his principal, he is liable thereon, as 
endorser, to his principal, as well as to third persons," (Story on Agency, 
sec. 269, 2d ed., page 332,> is fully sustained by the authorities to which 
he refers. Ooupey v. Harden, 7 Taunt. 159, is an express deci- 
sion ; and Lefevre v. IZoyd, 3 Taunt., 749 ; Sampson v. Jevan, 3 
Camp., 291 ; and Zeadbetter v. Farren, 5 M. & Sel., 345, in- 
volve the principle. There is doubtless an exception, where, with the 
knowledge and assent of the principal, the agent endorses the bill, for 
the sole purpose of facilitating its collection ; and it was upon this ex- 
ception, we think, the decision in equity, in the Court of Exchequer, 
in Ridson v. DUworth (5 Price, 564), must have proceeded. It is only 
by this explanation that the decision can be reconciled with the cases 
at common law. 

It is doubtful whether the liability of the defendants, as endorsers, 
is a question properly arising under the pleadings ; and if it exist, 
whether it can be otherwise enforced than in an action upon the bill 
itself. We therefore leave the question ujidecided. 

The judgment at Special Term is reversed, and the order for a refer- 
ence discharged, costs to abide the event. The cause must now go to 
a jury ; who, unless the case shall be materially altered by further evi- 
dence, must be instructed to find a verdict for the piaintifls. 
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May Special I'erm> 1853. 

Before Mr. Justice EMMEfTT. 

Isaac Hall against Gabbtt Van Cleve and another. 

SALE ON CONDITION — MORTGAGE. 

A deed, absolute on its face, but accompanied by a simultaneous agreement between the 
parties, for the resale and conveyance of the premises to the grantor, on the payment 
of a certain sum, at a subsequent stated time— held, from the relation existing Detween 
the parties, to be a mortgage, and not a sale upon condition. 

The plaintiff was the owner of two lots of ground, on the 11th ave- 
nue, between 48th and 49th streets. The defendants were master- 
carpenters, or builders. On the 20th of April, 1852. articles of agree- 
ment were executed between them, by which the defendants agreed 
to erect and finish, on or before the 20th of July following, the carpen- 
ters' work on four houses, to be built on the plaintiff's lots, one house 
in front and one in the rear of each lot. 

This agreement was accompanied with a specification of the work to 
be done by defendants ; and the amount to be paid them for doing it, 
according to the specification, was $5,150, payable as follows : $1,700 
when the houses should be enclosed, the roofs tinned, and the leaders 
up ; $1,700 when the floors should be laid, the partitions set, and the 
furrowing done; and $1,750 when the whole should be completed, 
agreeably to the specification. 

At this time there was a mortgage on the two lots for $1,350 ; which 
plaintiff and wife had executed to the Greenwich Building Association. 

The building of the two houses on the rear of the lots was subse- 
quently abandoned, in consequence of the difficulty of blasting rock 
for the foundations and the plaintiff's want of funds to meet the ex- 
pense ; and the contract was waived between the parties as to those 
two houses. 

On the 3d of September, 1852, the plaintiff being indebted to the 
defendants under the building contract (the exact amount was not 
shown), and being then unable to make a payment to them, an 
arrangement was made, by which it was agreed, that one of the lots 
should be conveyed to the defendants, and that they should bind 
themselves to reconvey it to the plaintiff on certain terms, which will 
be presently stated ; and, as part of this arrangement, it appears to 
have been fixed or understood by the parties, that $4,200, -with interest 
from the 20th July (the day on which, by the original contract, the 
buildings were to be finished, and. the last payment made), should be 
the amount to which the defendants would be entitled for completing 
their work on the two front buildings. 
vol. xi. * 36 
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In pursuance of thi9 arrangement, the plaintiff and his wife executed 
a warranty deed to the defendants for one of the lots, with the build- 
ing (unfinished) on it. The consideration expressed in this deed was 
$4,900, and the deed was subject to one half the mortgage for $1,350 
(upon which there was then due, for principal and interest, $1,396 50}, 
which plaintiff and his wife had previously given to the Greenwicn 
Building Association. The consideration expressed in the deed was 
computed, by adding half the amount due on this mortgage to the 
$4,200 above mentioned. No money was actually paid by the defend- 
ants to the plaintiff on receiving this deed, and there was .no proof of 
the actual value of the premises conveyed^ by it, or whether they were 
worth more or less than $4,900 at that time. 

An agreement was executed at the same time, between the defend- 
ants ana the plaintiff, by which the defendants covenanted to sell and 
convey to the plaintiff, free from all incumbrances made or suffered by 
them, but subject to all incumbrances then existing thereon, the same 
lot of ground, with the building then in progress of erection thereon^ 
for $4,212, with interest on $4,200 from 20th July, 1852, provided the 
said sum or price should be paid within three months after the house, 
then in progress of erection on the premises, should be completed, but 
not otherwise. It was stated, on the trial, that the $12 were added to 
the $4,200, in the price mentioned in this agreement, for the expense 
of drawing the papers. 

This deed and agreement to reconvey were both dated the 3d Sep- 
tember, and both acknowledged immediately after. The deed was re- 
corded on the 4th September, but the Agreement was not put on record 
until December 18th, 1852. 

On the 8th October, 1852, the defendants borrowed $2,706 from the 
Knickerbocker Savings Institution, and, with their wives, executed a 
mortgage for such loan on the premises conveyed to them by plaintiff 
and wife ; and out of this money they paid off half the amount due on 
the mortgage for $1,350, held by the Greenwich Building Association* 
on both lots, and had the lot so conveyed to them released from the 
operation of that mortgage. 

On or about the 15th December, 1852, a notice of that date was 
served on the plaintiff, informing him that his two houses on the 11th 
avenue, &c, were entirely finisned and completed, according to plan 
and specification, and readv for tenancy on the 1st December, 1852. 
This notice was signed by A. P. Smith,, for the defendants. 

In their answer, the defendants deny that the plaintiff received this 
notice from them. ^ They admit that they directed Smith to notify plain- 
tiff of the completion of the buildings, but did not authorize him to no- 
tify him that they were completed according to plans and specifications. 
Smith was examined, and testified that he could not say that the 
defendants knew at the time that he sent the notice, but that they 
knew it afterwards ; and there was no proof that they ever disclaimed 
or asserted any right inconsistent with its contents prior to the com- 
mencement of the suit. 

Shortly after the receipt of this notice, the plaintiff, alleging that the 
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houses had not been finished according to the specification, but in an 
inferior manner, offered to pay the defendants $1,400 in full of any 
balance due them. The defendants refused this offer, and claimed the 
whole amownt. That is to say, they claimed $4,212, with interest on 
$4,200 from 20th July, 1852, deducting the $2,700 for which they had 
mortgaged the premises, less half the mortgage for $1,350 which they 
had paid off. 

It was admitted, that plaintiff had commenced this action within 
three months after the alleged completion of the buildings. 

J. W. Gerard, for plaintiff. 

S. P. -flftwA, for defendants. 

Emmett, J. — Two questions are presented by the facts in this case. 
1st Did the deed and agreement of the 3d September together consti- 
tute a conditional sale or a mortgage ? 2d. If a mortgage, for what 
amount was it intended, or should it be considered, as security? In 
determining whether such an arrangement, as was made between the 
parties was a mortgage or a sale, the form in which it was effected is 
of little consequence. The important inquiry is, What was the intent 
and understanding of the parties at the time ? and in the absence of 
proof of. their express declarations, this intent must be gathered from 
the circumstances under which they acted, from their relative situa- 
tion at the time, and from their antecedent, accompanying, and sub- 
sequent acts. And where the relation of debtor and creditor exists 
between the parties, equity will, if possible, view the transaction as a 
mortgage, especially if the debtor acted under circumstances of pecu- 
niary embarrassment. Eaton v. Green, 22 Pick'g, 529 ; McDonald 
v. McLeod, 1 Ired. Eq., 226 ; 4 Kent's Com., 144. 

In this case, the plaintiff was indebted to the defendants for money 
agreed to be paid to them by way of instalment, under a building con- 
tract, as yet unexeated on their part, and he was without means to 
meet his engagement. The contract was to continue, and be exe- 
cuted by the defendants. The arrangement did not contemplate its 
abandonment, but its completion ; and, consequently, the continuance 
of the relation of debtor and creditor, until the defendants should 
have entitled themselves to a final settlement and payment in full, by 
a faithful execution of the contract on their part ; and the plaintiff's 
indebtedness was necessarily to increase, as the work done by the de- 
fendants should progress towards its completion. 

Under these circumstances, the defendants had a sufficient reason, 
and an undoubted right, to require security^ not only for the money 
already due, but for the plaintiff's accruing indebtedness to them; and 
it is reasonable to presume that they desired nothing more. 

The plaintiff's object, on the other hand, was to have the houses 
finished, but to retain them as his own property ; and, for this pur* 
pose, he was willing to pledge so much of tne property to the defend- 
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ants as was deemed sufficient for securing to them the full payment of 
their claim, at its maturity. 

This is the rational view of the transaction, and there is nothing in 
the case to weaken it; while there are circumstances which may suffi- 
ciently explain why a formal mortgage was not given. The defend- 
ants wanted money, and, with an absolute conveyance to them on its 
face, they had probdbly a better prospect of obtaining it on the secu- 
rity of the property, than they could have done upon a mere mortgage 
from the plaintiff; and, in point of fact, they did borrow $2,700 by 
mortgage on this property from the Knickerbocker Savings Bank. 
The understanding between the parties, that the defendants desired to 
borrow money on the property, may also explain why the agreement 
for reconveyance to the plaintiff was not put on record simultaneously 
with the deed, nor until after the mortgage to the Savings Bank had 
been executed. 

Independent of these considerations, which rest only on conjecture, 
the subsequent conduct of the defendants affords strong grounds for 
inferring that they considered the arrangement as made for their secu- 
rity iherely, and, as between the plaintiff and them, giving them only 
a hen for their claim. They went on and finjshed both houses, and, 
when so finished, directed the plaintiff to be notified that his two 
houses were completed. Now, if the conveyance to them was a sale, 
they were under no obligation to go on and finish the house on the lot 
so sold to them. The contract was necessarily at an end, as to that 
house. But if they were bound to complete the building of that house, 
as well as of the other, it was because the original building contract 
was still in force, in regard to both houses; and if it was so in force, it 
was because the plaintiff's interest as owner of both still continued, 
and he had a right to redeem the one which he had encumbered for 
their security. 

From all these considerations, therefore, I am of opinion that the 
deed and agreement of the 3d September, 1852, were intended, and 
should be treated, as a mortgage for the security of $4,212, to be paid 
to the defendants, with interest on $4,200 from the 20th July, 1852, 
provided the two houses should be completed in conformity with the 
original contract and specifications, that sum having been fixed upon 
as the amount which the defendants would be entitled to receive for 
completing their work on both houses, with reference to such original 
contract and specification, and not otherwise. 

But if it should turn out, as is alleged by the plaintiff, that the 
houses have been finished in an inferior manner, and of less value than 
was stipulated for in the contract, such mortgage is to be valid only 
for such portion of the above amount as may appear to be due, after 
making tne proper deductions for such inferiority of value. 

The proper disposition of this case, therefore, is to refer it to a com- 
petent referee, to take proof in regard to the value of the work and 
materials, in reference to the provisions of the original contract, and 
to take and state an account between the parties, charging the plaintiff 
with what may be justly due to the defendants for completing the two 
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houses, and with the half of the mortgage paid by them to the Green- 
wich Building Association. And charging the defendants, on the 
other hand, with the $2,700 borrowed by them on mortgage from the 
Knickerbocker Savings Bank, with such other charges and credits to 
the parties, respectively, as may be proper, and provided for in the 
decree. And the question of costs must be reserved until the coming 
in of the referee's report. 



PKACTICE CASES: 



N. $. Superior dottrt 

At Chambers. 

Special Term, 2d August, 1853. 

Before Mr. Justice DUER. 

Griffin against Dominquez. ■ 

EXAMINATION OF FOREIGN CONSUL A8 JUDGMENT DEBTOR — OBJECTION TO 
JURISDICTION OF 8TATE COURT. 

A foreign consul cannot be examined as a judgment debtor, under the provisions of the 
code; and if an order for his examination has been obtained, and served, he cannot be 
attached for his refusal to obey it. 

The objection to the jurisdiction of a State court is fatal, in whatever stage of the pro- 
ceedings it is raised. 

An execution against the defendant, upon a judgment obtained 
against him by default, having been returned unsatisfied, an order was 
made and duly served for his examination, under the code. He did not 
appear on the day appointed by the order, and a motion was now made, 
upon the proper afhdavit, that an attachment be issued against him. 
It was objected, that the defendant was a foreign consul, and had 
been duly recognized as such by the general government; and as these 
facts were admitted, it was insisted that the court had no jurisdiction. 

J. Loder, for plaintiff, contended — 

1. That the defendant, having allowed judgment to be entered 
against him, without setting up his privilege as consul, had finally 
waived it, and could not be permitted to avail himself of it in any sub- 
sequent proceeding founded upon the judgment. He relied upon the 
cases of Davis v. Packard, 6 Wend., 327 ; Flynn v. Stoughton, 5 
Barb. S. C. R. 115; and Kappd v. Hcmrichs 1 Barb., 449. 
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2. That the privilege of a consul is strictly, personal, and differs from 
that of a minister, or ambassador. 1 Kent's Com., 44 ; Wheaton's 
Internat. Law, p. 293.) 

M. C. Betts, contra, quoted 1 Sandford's Sup. C. K. 690 ; 7 Petere, 
276 ; 3 Code K., 143 ; Whittaker's Practice, p. 60. 

Diter, J. — The cases oiKoppd v. Heinrichs, and Flynn v. Stoughton 
are overruled by a recent decision of the Court of Appeals. In the 
case to which I refer, Valarino v. Thompson, the suit was origi- 
nally commenced in this court, and the defendant Thompson appeared, 
and, not denying jurisdiction, pleaded the general issue, with notice of 
a set-off. The cause was tried upon its merits, and the plaintiff ob- 
tained a verdict, upon which, after the argument of a bill of exceptions, 
judgment was rendered in his favor. Tne defendant then brought a 
writ of error to the Supreme Court, and assigned, as an error in fact, 
that, at the time of the commencement of the suit, he was consul of the 
Republic of Ecuador ; and the fact being established, the Supreme 
Court, upon this ground, reversed the judgment. • 

In April last, the Court of Appeals approved the judgment of the 
Supreme Court, holding, that the exemption of a consul from suit in 
the State courts is not his personal privilege, nor even that of the gov- 
ernment by which he is appointed ; but tnat, under- the Constitution, 
and the Judiciary Act of Congress, it belongs exclusively to the United 
States ; and cannot, therefore, be waived by any act or default of the 
consul himself. 

It follows, necessarily, from this decision, that it is the duty of a 
State court, whenever the fact that a defendant in a suit is a foreign 
consul is brought to its knowledge, to confess at once its want of juris- 
diction, and declare its proceedings to be void. Where the jurisdiction 
of a court depends upon extrinsic facts, unless the facts, destroying its 
jurisdiction, appear upon the record, as a general rule the judgment 
upon that ground can never be impeached ; and in such cases, it may 
be truly said, that the court acquires jurisdiction by the submission of 
the parties : but where the exercise of the jurisdiction is a violation 
of law, and cannot be justified by the submission or consent of the 
parties, all the proceedings, as coram nonjudice, are wholly void. 

Even if the cases in the Supreme Court which have been relied on had 
still the force of authority, I should not have held that the defendant 
was precluded from setting up his privilege as a bar to the present ap- 
plication. An order for the examination of a judgment debtor is not 
a mere process to enforce the execution of the judgment. It is not 
founded upon theiudgment alone, but upon the averment of new facts, 
which the plaintiff must prove to entitle him to the relief that is sought. 
As a substitute for a creditor's bill, it is, in its nature, a new suit, and, 
as such, is directly embraced by the act of Congress, which gives the 
exclusive jurisdiction to the courts of the United States. It was held 
by this court, in the matter of Aycenina, 1 Sand. S. C. E., p. 690, that 
an attachment against a non-resident debtor, as seeking the recovery 
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of a debt from a consul, through the coercion of a State tribunal, was 
a suit within the meaning of the Constitution, and of the act of Con- 
gress ; and the reason of the decision plainly embraces the present 
case. 

The motion for an attachment is denied, and the order for the 
examination of the defendant discharged. 

Oakley, Ch. J., concurred. 
Oscab T. Keeler w. William C. Dusenbtjby and Nicholas Gr. Ogden. 

The examination of parties at tritnetset, or the production of their books, cannot be com- 
pelled, under the provisions of the Revised statutes, to perpetuate testimony. 

Where no complaint has been filed, and the nature of the relief sought by the action is 
not shown by affidavit, the merit* of the case cannot appear, and the Court in its dis- 
cretion should, not compel the production of books. 

The summons in this case was for general relief. The defendants 
appeared, but no complaint was served. The plaintiff appeared 
under the provisions of the Revised Statutes, to perpetuate testimony \ 
(Part 3d, ch. 7, Tit. 3, art. 5,) for an order and summons to examine 
the defendants, and to compel them to produce certain books and 
papers in their possession, containing reports or entries concerning 
the plaintiff's standing and credit as a merchant. On the day fixed 
for the examination ot the defendants under the summons and order, 
objection was made by the counsel for the defendants, that their ex- 
amination as witnesses or the production of their books could not be 
compelled by the proceedings which the plaintiff had taken for that 
purpose, viz. : under the provisions of the Ke vised Statutes to perpetu- 
ate testimony. 

Emhett, J. — I have looked into this question and am of opinion 
that the objection is well taken. The Code, § 390, provides for the ex- 
amination of a party as a witness, either at the trials or conditionally^ 
or upon commission; and expressly declares, (§ 389,) that no exami- 
nation of a party shall be had on behalf of the adverse party, except 
in one of those modes. The present proceeding is not under the Code, 
but expressly under the provisions of the Eevised Statutes — to per- 
petuate testimony, which never contemplated the examination of a 
party. The examination of parties as witnesses was not then known 
to the law. 

Neither do those provisions of the Eevised Statutes give power to 
compel a party to produce his books, &c. That object can only be 
attained under Tit. 3d, ch. 1, part 3, § 30, &c, of the Ke vised Statutes, 
or under § 388 of the Code. 

Both those enactments leave it to the discretion of the Court to- 
compel such production, and both make it a condition that the books, 
&c. required should contain evidence relating to the merits of the case. 

If this application had been made under either of these acts, I do 
not think it should be granted. It is not easy to conceive what the 
merits of an action may be, or, indeed, that it can have any merits, 
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on a bare summons for general relief, and before any complaint has 
been exhibited, and without even an affidavit disclosing the nature of 
the relief sought. 

Strictly speaking, the merits of an action can only appear from the 
pleadings on both sides, and cannot be fairly presented until the cause 
is at issue. But, assuming that it is sufficiently apparent, that the 
plaintiff's object in this proceeding is to obtain the necessary mate- 
rials from the defendants' books to frame a complaint against them 
for libel, I should much doubt the propriety of exercising the power 
of the Court to facilitate such a purpose under any form of application, 
without strong affidavits, showing its necessity to enable a plaintiff to 
obtain redress. 

The motion to compel obedience to the order and summons must be 
denied, but without costs, the question having been submitted as 
somewhat novel in its character. 



NEW YORK CIVIL AND CRIMINAL JUSTICE. 

The New York Civil and Criminal Justice. A Complete Treatise 
of the Civil, Criminal, and Special Powers and Duties of Jus- 
tices of the Peace in the State of New York, with numerous 
forms. Auburn: Derby & Miller; Buffalo: Derby, Orton & 
Mulligan, 1853. 

This is a most valuable work not only for Justices of the Peace, but 
for the practising lawyer. It is a complete treatise upon the various 
duties of Justices of the Peace, both civil and criminal, most admira- 
bly arranged, giving a succinct and distinct statement of the law and 
practice of the Justices' Courts under appropriate heads. Such a 
work was much needed in the profession, and the execution of it 
reflects the highest credit upon the gentlemen who prepared it. It 
cannot fail to become a standard work in the profession. 

It seems it was originally undertaken by John S. Jenkins, Esq., 
who prepared a very small portion of it, and the preparation was 
afterwards assumed by Christopher Morgan, Samuel Blatchford, and 
Clarence A. Seward, Esqs. 

The publishers remark in their advertisement : 

" We believe this volume will be found to be .the most comprehensive treatise upon 
the varied duties of Justices of the Peace that has ever been published in this state. It 
has been prepared with great care and research, and is believed to be accurate and fulL 
Its plan is new, and the arrangement of both the text and the index will, it is thought; 
be found to afford great facility and convenience of reference to those who may consult 
it The forms, very many of which have been taken from the New Clerk's assistant, 
prepared by Mr. Jenkins, have been incorporated with the text in their appropriate 
places. The very latest decisions of the Courts have been referred to and cited, and the 

Jublishers feel every assurance that the work will be found to be useful not only to 
ustices of the Peace, but to all who are connected with the administration or practice 
of the law." 

The^work will, undoubtedly, meet with a very extensive sale. 
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THE LATE LEWIS H. SANDFOKD, 

ONE OF, THE JUSTICES OF THE SUPERIOR COURT.* 

Lewis Hauet Sandforh was born on the 8th of June, 1807, at the 
town of Ovid, in the county of Seneca, in this State. His mother 
still resides on the spot where he was born, which is in the northern 
part of the new town of Lodi. His father, Dr. Jared Sandford, was 
one of the most distinguished physicians in Western New York, but 
the severe labors of his extensive practice occasioned his death in 
1817, at the early age of 42. Doctor S. was born at Southampton, 
Long Island, where his paternal ancestors had resided from the mid- 
dle of the 17th century. This family of Sandfords was an offshoot 
from an English family of distinction residing in Shropshire, near 
Shrewsbury, and it is a remarkable fact, that the lineal heir male of 
the family is at this day residing upon the manor granted in 1066 by 
William the Conqueror to their direct ancestor, Nicholas de Sandford, 
and that the property has not been out of the family from that day to 
this, except during occasional short intervals of attainder or confisca- 
tion. The mother of Doctor S. was descended from Thomas Halsey, 
one of the first settlers of Southampton, who came there in December, 
1639, and with eight others received the title of the town lands from 
the Indians. 

The mother of the subject of this notice, Sally Badley Halsey, was 
the daughter of the Hon. Silas Halsey, who was the great-grandson of 
Daniel Halsey, another of the first settlers and of the eight grantees 
of the Southampton lands. 

Judge Halsey was a physician, and a man of high standing in 
Suffolk County, in which he hold, for a time, the office of Sheriff. In 
1793, when Western New York was a wilderness, he executed the 
bold resolution of removing his family and fortunes to the Lake 
Country, and settled on the military tract, where he died 40 years 

* This Memoir is prefixed to the fifth volume of Sandford's Reports, recently 
published, and is understood to be from the pen of Mr. Justice Duer. It is 
republished by permission. 
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afterwards, and where the subject of this memoir was born. There 
were but three or four white families at that time between Cayuga 
and Seneca Lakes. Judge Halsey was a man of great political 
eminence in his time, of the Jeffersonian school, and was a Judge, a 
Senator, Member of Congress, Ac, &c, and his family retain an 
extensive influence in that portion of the State. 
The widow of Dr. Sandford married Dr. John L. Eastman, a 

eysician of excellent standing and character. The guardians of 
wis H. Sandford were his mother and Dr. Eastman. 

Young Sandford pursued classical studies in a common school, for 
about two years, first in his own neighbourhood, and then in the 
village of Ovid. He then continued those studies for some time 
under Dr. Eastman. In December, 1820, he went to Cayuga Aca- 
demy, at Aurora, where he continued over a year and a half, under 
the care of the Rev. Salmon Strong. He made such rapid proficiency 
in his studies, that in September, 1822, though only fifteen, he was 
admitted into the Junior Class at Hamilton College. 

There was a curious incident connected with his entry into College. 
In the spring of 1821, he wrote to a relative, several years his senior, 
who was a Ireshman, informing the latter that he intended to enter 
the Sophomore Class in that College a year from the next fall, and 
asking for information as to the studies pursued during the Freshman 
year. The relative, in reply, sent a catalogue containing the schedule 
of the College studies, but spoke sneeringly of his young friend's idea 
of entering Sophomore in a year, and tauntingly asked, " Why not 
enter Junior ?" , 

The ambitious youth was highly indignant at this treatment, and 
after carefully examining the list of studies for both Freshman and 
Sophomore years, he resolved to accomplish them all in the ensuing 
fifteen months, and thus to enter Junior into the very class of which 
his relative was a member. He succeeded so well that he was fully 
prepared for the Junior Class nearly four months before the beginning 
of the College year. The close application by which this was accom- 
plished, and the labors of the Junior year in the higher mathematics, 
which at that time were the standard of merit in Hamilton College, 
and were very arduous for a boy of fifteen, were permanently injurious 
to the health of the young student. 

In the winter of 1823-4, he became involved in the difficulties 
which led to the decline of the College for many years, and though 
his participation in them was ostensibly excused, it was visited upon 
him so palpably in the distribution of the College honors preliminary 
to the graduation of his class, that he left Hamilton in disgust, and 
early in 1824 entered the Senior Class in Union College, and gradu- 
ated there in July of that year. 

He was originally destined by his friends for the medical profession, 
but before going to College he had resolved to study law. In Sep- 
tember, 1824, he entered the law office of Daniel Kellogg, Esq., of 
Bkeneateles, Onondaga County, in company with a friend and class- 
mate (Samuel A. Porter, Esq.), who resided in that place. In a few 
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days, a severe attack of ophthalmia drove him home, and after a long 
confinement, it was not till January, 1825, that he was so far 
recovered as to return to his studies. 
Mr. Kellogg was a successful lawyer, of great eminence, and distin- 

fuished for his thorough knowledge of the law of real property, for 
is exact method, and his untiring industry. The influence of his 
example upon an ambitious student of 17, and the thorough course of 
reading which Mr. 8. pursued under his direction, did much to form 
the character of the latter both as a man and a lawyer. In less than 
six months he had acquired the entire confidence of Mr. Kellogg, so 
that from that time forward he was intrusted with the management of 
lis private affairs in his absence, and put in charge, as managing 
clerk, of all his office business. 

These duties were such as to leave him no time for study except in 
the evenings; and he has often remarked, that had he not read 
history, biography, and miscellaneous books with uncommon diligence, 
from the time he was ten years old until he left College, he never 
would have had an opportunity to have learned anything out of his 
profession. 

He was entitled to his admission at August Term, 1827, but being 
then little more than twenty years old, he deferred it till February 
Term, 1828, when he was admitted an attorney in the Supreme Court 
and a solicitor in Chancery. In October, 1830, he became a coun- 
sellor. 

Upon his admission, Mr. Kellogg relinquished his professional 
business to his son and Mr. Sandford, who for six years conducted a very 
extensive business together. From causes which need not be stated, 
almost the whole labor of this partnership fell upon Mr, S., together 
with a load of anxiety which in a few years became oppressive. A 
succession of bilious fevers, and an attack of dyspepsia which nearly 
destroyed him, and from which he never fully recovered, combined 
with these circumstances to induce him to dissolve his connexion with 
the junior Mr. Kellogg, in April, 1834. He continued his practice at 
Skeneateles for five years subsequently. 

In the meantime, his industry, attention to business, and legal 
acquirements, had given him a high standing in his profession, 
especially in the department of equity, so that, in 1S35, when it was 
expected that a bill then proposed in the legislature for creating 
several Vice-Chancellors would become a law, Mr. S., though not yet 
28 years old, was very generally designated as one whose appointment 
to the office would be eminently proper. 

From 1829 onward, he was a very active politician in the demo- 
cratic ranks, devoting his time and means most liberally and ardently 
in the cause. 

His exertions were rewarded with the warm regard of his political 
associates^ as may be illustrated by a single fact. In September, 
1834, at an immense meeting of the democratic young men of the 
county of Onondaga, Mr. S., without any intimation to him, or any 
expectation of it on his part, was made President of the Convention, 
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with eighteen Vice-Presidents, every one of whom was his senior in 
years. In the spring of 1839, a law was passed creating an assistant 
Vice-Chancellor in the first Judicial Circuit, and Murray Hoffman, 
Esq., was appointed to fill the office. Mr. Sandford was invited by 
Mr. H.'s partners (James L. Graham, Esq., and Edward Sandford, 
Esq., a brother of Mr. S., now in the front rank of the New York bar), 
to take the place of Mr. H. in their office. He accepted the invitation, 
and commenced business in the city of New York in May, 1839. In 
the arrangement of the practice in their office, Mr. S. took the exclur 
sive charge of the equity business of the firm, and devoted himself to 
that department alone, as long as he continued to practise his profes- 
sion. For four years the partners transacted a verv large and increasing 
professional business. The health of Mr. S. sank under his labors, so 
that in the fall of 1842, he was peremptorily ordered to relinqish them 
by his medical advisers. At this juncture, Mr. Hoffman's term of 
office bad expired, and a change in the political ascendancy of the 
State precluded his re-appointment, although Mr. S. and nearly all the 
democratic lawyers exerted their influence, and Mr. S. went personally 
to Albany to effect that object the spring preceding. Solicited by 
Mr. Hoflman and many others, and flattered with the belief that the 
absence of care and anxiety in a Judicial station would enable him to 
discbarge its duties with a tolerable degree of health, Mr. Sandford 
became a candidate for the assistant Vice-Chancellorship, and 
received the appointment from Governor Bouck, and the Senate, in 
March, 1843. He was then only 3d years of age, and his duties were, 
next to those of the Chancellor, more responsible and arduous than 
those of any J udge in the State. 

In discharging them, he gave entire satisfaction to the bar and the 
public, and became so popular as & Judge, that on a vacancy occurring 
in the office of Vice-Chancellor of the first Circuit (a po6t of greater 
emolument and higher in rank), the bar was unanimous in recom- 
mending him for that place. 

In Ma^r, 1846, he was accordingly appointed Vice-Cbancellor by 
Gov. Wright and the Senate, to take effect from October 4th, 1846, 
the expiration of the incumbent's term. On that day he entered upon 
the duties of that office, and continued to perform them till July 5th, 
1847, when the office itself was terminated by the New Constitution. 

Mr. S. was early designated to be one of the Judges of the New 
Supreme Court, and was tendered a nomination. He was also a 
prominent candidate in the State for Judge of the Court of Appeals. 
He declined the nomination for the former office, and to be a candi- 
date for the latter, believing that the salary offered would be insuffi- 
cient to support his family in the city of New York. 

Chief Justice Jones declining to be a candidate in the Superior 
Court, Mr. S. was unanimously nominated as Justice of that Court, 
and elected on the 7th of June, 1847, by a large majority over his 
competitor. Many, in the Convention, of his political opponents were 
desirous to nominate him, and he received a large vote trom the Whig 
party at the polls. 



THE NEW-YORK LEGAL OBSERVER. 393 

The late Lewis H. Sandford. 

How ably and successfully he discharged his duties as a Judge 
appears from the Reports which he has published, which are held in 
high estimation by those most capable of judging of their merits, not 
only in this State, but it is believed, throughout the Union. These 
are four volumes of Chancery Reports, containing his own decisions as 
Assistant and Vice-Chancellor, and four volumes of Cases in Law and 
Equity in the Superior Court, and in these, the opinions delivered by 
himself are not the least valuable of those which they contain. To 
those who have examined his volumes with any attention, it is need- 
less to say that he stands in the very first class of faithful and skilful 
Reporters. His statements, in each case, of the facts, of the questions 
raised, and of the arguments of Counsel, are distinguished by their 
entire accuracy, and by their lucid and comprehensive brevity. The 
points decided are extracted, by a masterly analysis, from the 
opinions delivered, and are stated, in the preliminary abstracts, with 
admirable precision. He is trustworty in the fullest sense of the 
term, and the value of this praise will be understood when it is 
remembered how frequently Counsel, and even Judges, have been 
betrayed into error by the prefatory or marginal notes of undiscerning 
or careless Reporters. 

The judicial labors of the deceased ended with the term of June, 
1852, and at the close of that month he left the city on an excursion 
to the Western States. His health, when he left, seemed to be some- 
what better than usual, but his constitution, originally delicate, had 
been shattered, in preceding years, by repeated attacks of illness, and 
it was evident to his brethren and friends, that he held his life by a 
most precarious tenure. It was thought that his next attack would 
probably be fatal, but little did they apprehend how soon the antici- 
pation would be realized. On his nomeward journey, he was seized, 
on the evening of the 25th of July, at Toledo (Ohio), with a disease 
which resembled, if it was not in fact, the Asiatic cholera, and on 
Tuesday, the 27th, after an illness of scarcely more than thirty-six 
hours, he yielded his spirit to his Maker. His death was worthy of 
his life. It was that of a Christian. It was more than peaceful ; it 
was full of faith and hope. 

We shall not attempt to portray the deep emotions of grief with 
which the intelligence of his death was received by his family, his 
brethren, and his intimate friends ; but it was not to them that such 
emotions were confined — the greatness of the loss was felt and 
deplored, not only by the profession to which he belonged, but by the 
entire community ; and for several weeks after his decease, the public 
prints abounded with manifestations of the admiration feit for him 
living, and of the wide-spread sorrow and regret which his unexpected 
and premature death had occasioned. 

On the 4th of August a convention was held at Albany, pursuant to 
an act of the legislature, of the Justices of the Supreme Court of the 
State, and of the Superior Court and Court of Common Fleas of this 
city, for the purpose of revising and amending the rules of practice, 
and, as soon as the convention was organized, Mr. Justice Duer 
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introduced, with appropriate remarks, the resolutions that follow, and 
which, on his motion, seconded by Mr. Justice Parker, were unani- 
mously adoptedw They are now republished, from the conviction of 
their author that they express, without exaggeration or flattery, the 
deliberate judgment of those by whom they were passed : 

Resolved, That the recent death of Mr. Justice Sandford, in the midst of an 
honorable and most useful career, in the prime of his life and the maturity of his 
powers, is deeply lamented by his brethren of the judiciary, who are now assembled, 
and is regarded, by them, not only as an irreparable loss to his family and friends, 
but as a public calamity. That while his family and 1 personal friends cherish, in 
their grief, the remembrance of the virtues which he displayed in private life, and 
which won for him the esteem and love of all to whom he was intimately known, the 
public is called to deplore the loss of one of the most accomplished jurists and 
enlightened judges that our State or age has produced* distinguished by the depth 
and accuracy of his professional learning, and by the admirable skill and judgment 
with which it was applied ; by his habits of patient inquiry and laborious research ; 
by his logical powers of scientific analysis, lucid development, and exact discrimina- 
tion ; by his unremitting diligence, rigid impartiality, and stainless integrity, and in 
the public discharge of nis judicial functions by the mingled dignity and suavity of 
a deportment that, while it conciliated affection, exacted obedience and enforced 



solved. That, in testimony of our respect to the memory of our deceased brother, 
and of our grief for his loss, we will wear the usual badge of mourning for three 
months ; and we recommend that the same be worn for the same period by the 
members of the judiciary and of the bar throughout the State. 

Resolved, That an engrossed copy of these resolutions, signed by all the Judges 
who are present, be transmitted to the bereaved family of the deceased, with tine 
assurance of our profound sympathy in their affliction, and of our earnest hope and 
prayer that the God of merer, who chastens those whom- he loves, will, in due 
season, pour into their hearts that full and abiding consolation which He alone can 
give. 

Mesolvid, That these resolutions be entered in the journal of our proceedings, and 
that the Chairman and Secretary cause them to be published, properly attested, in 
the newspapers of this city and of the city of New York. 

D. P. rKORAHAM, J&HS WlLEARfc; 

Chab* P. Daly, Wis. Mitchell, 

Wm, W. Campbell, James J. Roosevelt, 

Wm-H. Shan eland, Moses Tagg art, 

Charles Mason, Rich© P. Maevin, 

Schuyler Crippen, James G. Hott, 

T. R. Strong, F. W. Hvbbard, 

W. F. Allek, Ira Harris, 

Amasa J. Parser, J no. Dukr, 

S. B. Strong, A. B. Hand, 

C. U Allen, Daniel Pratt. 



Nathak Howard, Jr., Secretary. 



JOHN WILLARD, President. 



The undersigned, Justices of the Superior Court, not having been 
present at the convention at which the preceding resolutions were 
adopted, concur entirely in them, and unite in the expression of sym- 
pathy with tta family of the deceased. 

Thos. J. Oaklet,. 

J. S. Bqbwqrtil. 
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Judge Sand ford was a communicant in the Protestant Episcopal 
Church, and, for several years previous to his death, a member of the 
Vestry of the Church of the Ascension in this city. The rector of that 
church, the Rev. Mr. Bedel], as soon as he received the mournful 
intelligence of his death, communicated the fact to hia Vestry in a 
letter containing a beautiful delineation of the religious character of 
the deceased, and a brief but affecting narrative of the circumstances 
of his death. From this letter, in justice to the memory of the 
deceased, we extract the following passages : — 

Our faith in the general troth of Christianity, and especially in the gospel of oar 
Saviour, may well be strengthened by reflecting, that in the prime of intellectual 
power, accustomed to weigh evidence and pronounce decisions of the highest quality 
for wisdom, Judge Sandford became a Christian. During my absence, under the 
faithful ministry of our esteemed friend and his, the Rev. P. P. Irving, Judge Sand* 
ford was baptised, and became a communicant. At that time the course of profes- 
sional study led him to investigate Episcopacy, and he became by conviction what 
be had previously been by convenience, a Protestant Episcopalian. To this con- 
clusion he gave public sanction by taking the first opportunity after my return to be 
confirmed. 

You have witnessed his fidelity and consistency as a Christian. They were, 
indeed, to have been expected where the Holy Spirit had brought such intelligence, 
habits of judgment, and decision of character " unto the obedience of faith." 

He left the city late in June, in usual health. At Milwaukie he was very ill, but 
recovering, commenced his homeward journey. At Toledo, on Sunday, 2oth July, 
he felt so well as to prepare for attending divine service ; but being prevented, by the 
sadden indisposition of his wife, he remained at the hotel, uniting with her in the 
morning service, and reading a sermon. During the succeeding night his disease 
returned with violence. On Monday morning he anticipated the fatal termination, 
and with perfect calmness and composure prepared himself for it. He said, " 1 have 
looked death in the face before, ana am ready to meet it now." His mind remained 
unclouded to the close. His faith in the Saviour did not waver. Except when 
sending tokens of his love to hie absent children and relatives, he was constantly 
engaged in prayer. He sent me the encouraging message, " Tell Mr. Bedell that I 
trust m Christ, and die happy." His hopes continued fixed on the Redeemer, and 
hi* last words indicated a foretaste of that happiness which is the believer's portion 
in the presence and love of Christ ; for his eye was lighted as from anticipated gjory, 
whilst, with failing breath, he said, " I see my God and Saviour !" and so, on Tues- 
day, the 27th July, 1852, at noon, in the 46th year of bis age, he fell asleep in Jesus. 

Such a life excites our emulation and encourages our industry. It teaches by its , 
earnestness. The busiest may be faithful in their calling, and yet find time for 
religion, and save time to fulfill all its obligations. 

Sueh a death confirms our faith in Christ, and enlivens our hope whilst possessing 
lus promises. 

Both the life and death of such a man deserve commemoration. 

Early in life, and before he attained the age of twenty-two, Judge 
Sandford was united in marriage to Miss Laura Porter, a daughter of 
Dr. Alanson Porter, of Williamstown (Mass.) The marriage was, in 
all respects, fortunate and happy. This lady and four of their children 
survive to deplore his loss and cherish the remembrance of his virtues. 

Although the opinions of Judge Sandford, as they appear in his 
reports, are the most enduring monument of his abilities and learn- 
ing, it was in the hearing of causes, whether at nisipritt* or in equity, 
that his eminent qualities as a judge were most conspicuously dis- 
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played. It was then that hie thorough knowledge of his profession, 
in its practice as well as in its principles, of the rales of evidence as 
well as of law, were most apparent ; and in the clear, prompt, and 
decisive application of his knowledge to the questions that arose before 
him, he has rarely been excelled. His penetration, although, in a 
measure, the fruit of study and experience, seemed almost intuitive, 
and it enabled him, on numerous occasions, to extricate the merits of 
a controversy, the only questions upon which its determination justly 
depended, from the confusion and darkness in which the fallacious 
arguments of counsel, the prevarication of witnesses, the conflict of 
evidence, or the prolixity or obscurity of pleadings or documents had 
seemed to involve them. It was evident, so concentrated and unre- 
laxed was his attention, that his whole mind was given to the case 
before him, and such were his calmness, moderation, and self-control, 
his unfailing patience, and manifest impartiality, that not unfrequently 
they extorted thepraise even of those against whom his decisions were 
pronounced, "ffliar/i contra quos sta&uit, cequos placatosqxie dimisUP 

In all the virtues that strengthen and adorn the relations of private 
life, he was equally distinguished ; nor was any man more truly and 
deeply respected and beloved, as a husband, a father, and a friend. 
Free from the slightest tinge of jealousy or envy, he was silent as to 
his own claims, and prompt to render justice to the merits of others ; 
nor were his modesty and unaffected simplicity less remarkable than 
the superiority of his talents and the diligence with which he had 
improved them. 

The character of Judge Sandford, in all its leading traits, bore a 
striking resemblance to that of Chifef Justice Wilinot, one of the purest 
and most enlightened of the Judges that have ever adorned the 
Bench, and maintained and elevated the dignity of our profession. 
Hence, as an appropriate conclusion to these remarks, we do not 
hesitate to adopt the language in which the son of that illustrious 
Judge has closed bis tribute to the memory of his father. " When 
we contemplate the various excellences of him whom we seek to 
commemorate, we are at a loss whether most to admire, — his deep 
and extensive learning as a lawyer, bis diligence, probity, and wisdom 
as a Judge, his urbanity and refined sentiments as a man, or his piety 
and humility as a Christian"* 

May the perusal of this memoir, imperfect as it is, inspire its 
readers, and more especially the younger members of our profession, 
with the desire and the resolve to emulate his example and imitate 
his virtues. 



* Lord Campbell's lives of the Chief Justices, vol. 2, p. 300. 
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II. 0. Ctttrcmt Court. 

(Southern District of New York) 

IN ADMIRALTY— ON APPEAL. 

Before the Honorable SAMUEL NELSON, Associate Justice of the Supreme Court of the 

United States. 

The Steamboat Bay State and the Schooner Oriana. 
oolubion. 

HELD— That whether the speed of a steamer be excessive and culpable, depends upon the 
circumstance* of the ease. 

That a speed of sixteen or seventeen knots during a dense fog, and upon a frequented track, 
was grossly improper. 

HELD — That a vessel oecalmed under canvass, in the track of a steamer, under such circum- 
stances, was not culpable for omitting to use log horns, or other measures, which the 
evidence showed would have been of no avail. 

The rule of apportionment, where fault exists on both sides, is considered by the Supreme 
Court to be the Admiralty rule to be adopted by the Courts of the United States. 

The facts appear sufficiently full in the opinion. [See the same 
ease in the District Court, 6 N. Y. Leg. Ob., 198.] 

F. B. Cutting, for the Oriana. 

D. Lord, jr n fo* the Bay State. 

Nelson, Justice. — This case should have been decided at a much 
earlier day, but after hearing the very able arguments of the counsel 
for the respective parties, I felt that it involved some principles of 
considerable practical importance, and deserved, therefore, the most 
careful and deliberate consideration. I admit, also, that I felt more 
doubt and embarrassment on the argument as to the side upon which 
the merits of the case lay, and hence desired to look more critically 
into the facts than I now do after a more thorough examination. The 
difficulty my mind labored under, during the argument, was not so 
much in reconciling and settling the facts of the case, as in determin- 
ing the force and effect to be given to them ; for I have rarely met 
with a case of this class, where the material facts upon which it must 
ultimately turn, were less contradictory. 

It is agreed, as respects the weather, that the fog was so dense that a 
vessel could not have been seen further than from one to two hundred 
feet ; that the schooner lay helpless in the waters of the Sound, some 
four or five miles from Connecticut shore, off Watch Hill Light ; that 
the Bay State was coming down the sound at the rate of sixteen or 
seventeen miles the hour when the collision occurred ; and that the 
place where it happened, or rather the waters in which it happened, 
are frequented by vessels engaged in the coasting trade of the Eastern 
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States, to and with the city of New York and other ports upon the 
North River, embracing, also, as we see from this case, the coal trade 
with the State of Pennsylvania, the whole a trade through the Sound 
of no inconsiderable magnitude and importance. These are facts 
indisputable. 

Now I agree that it is not for the Court to lay down any fixed and 
inflexible rule in respect to the rate of speed of steam vessels navi- 
gating, these waters. Tbat must depend upon circumstances as they 
appear, and are presented for Its consideration in each particular case. 
These may warrant a rate deemed prudent navigation at one time, 
that might be wholly unjustifiable at another. But I think I may say 
that, in a case circumstanced as the present is, a fog so dense that the 
most vigilant and experienced look-out would be unable to discover a 
vessel at a distance of more than 30 or 60 yards, navigating at the 
time in waters frequented with sailing vessels, engaged in the com- 
merce of the country, as in the present instance, a rate of sixteen or 
seventeen miles an hour is altogether inadmissible as prudent or 
reasonably safe navigation. The pilot says it would take from four to 
five minutes to stop the Bay State at this rate of speed. At a reduced 
rate, of course, it would require a proportionally less period of time. 
This, in addition to the better opportunity for each vessel to make the 
proper manoeuvres to avoid the collision, affords strong ground for 
impressing upon those navigating these vessels the necessity of slack- 
ening their speed in thick weather, and in a track where other water 
craft are usually to be found. A passenger on board the Bay State, 
who witnessed the collision, seems to have been ^ruck with the 
impropriety of her rate of speed at the time, and asked why they ran 
so fast in a fog, and was answered that they had to do so in order to 
keep their reckoning in going from place to place ; and we learn from 
the pilot and some others of the officers, that they never make any 
difference in the rate of speed in consequence of a fog — that they go 
slow when. making land or a light, or in narrow passages, or to heave* 
the lead — as if the only precautions they were bound to serve in the? 
navigation was in regard to the safety of their own vessel. I will only- 
repeat the remark made in the case of the New Jersey, and which 
was taken from the case of the Kose, in the English Admiralty : " that 
it may be a matter of convenience that steam vessels shonld proceed 
with great rapidity ; bat the law will not justify tbem in proceeding 
with such rapidity, if the property and lives of other parties are 
thereby endangered. [10 How. Sup. 0. R, 606.] 

I am satisfied, therefore, that this vessel was grossly in fault from 
the rate of speed upon her, under the-circumstances, at the time the 
collision occurred. 

The next question is* whether or not the schooner was also in fault. 
This depends upon another — namely, whether she omitted any pre- 
cautionary measures which she was bound to observe under the 
circumstances — such as blowing a horn or beating empty casks ; by 
which means notice might be given to vessels approaching her position. 
The proofs show tbat an outcry was made by the master and hands,. 
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immediately on hearing the paddling of the wheels of the steamboat, 
and before she was seen through the fog. 

The usage proved as to blowing horns on vessels in a fog is limited 
to occasions when there is sufficient wind for them to make head ; as, 
in the case of a dead calm, the precaution would be unnecessary, as 
no danger of a collision could occur. This is doubtless tme in respect 
to sailing vessels, but the reason for the omission would not apply 
upon waters navigated by steam vessels ; but, in respect to these — 
especially in the instance of vessels of the size of the Bay State — I am 
not satisfied that this precautionary step could be of any avail, as the 
noise of the machinery and motion of the boat in the water would 
prevent the sound reaching them. I think this is the fair inference 
from the proofs in the case, and accords with experience and observation. 

The witnesses on the part of the Bay State agree that the noise of 
the motion of the boat in the water could be heard at a much greater 
distance than their own fog-bell, and some of them consider the bell 
on these occasions useless, for this reason ; and one of them states 
expressly that he did not recollect ever bearing a horn on a steamboat 
while she was under way, but had after she stopped. A horn, it is said 
by some of the witnesses, cannot be heard over a mile and a half, at 
farthest ; and if so, it certainly could not be heard anything like that 
distance, if at all, on board a steamboat in motion. Hie Bay State 
was moving at a rate, as we have 6aid, of more than a mile iu four 
minutes ; and we are quite well satisfied that under these circum- 
stances, if a h'orn could have been heard at all, it could not, in time, 
upon any reasonable calculation, to have materially influenced the result. 

The point was pressed in the case of the Europa, that the Ghafrles 
Bartlett should have blown a fog horn or rung her bell at short 
intervals, and that she was therefore at fault for this neglect. But the 
omission was disregarded by Dr. Lushington and the Trinity Masters, 
and apparently so far as we can learn from the report of the case, on 
the ground that these precautions would have been useless from the 
noise of the Europa while under way. (2 Eng. L. & Eq. R., 557. 
Boston Ed.) I must therefore reveree the decree of the Court below, 
and direct a decree in favor of the libellants, and that tlie case be 
referred to the Clerk to take proof of their damages and loss by reason 
of the collision. 

Note. — After delivering the above opinion. Counsel suggested 
whether the rule of apportionment adopted by the Court below was 
coincided with, and to be enforced in cases of fault on both sides. 

Judge Kelson observed that it had been before the Supreme Court, 
and by them the English rule was regarded as the one to be recognized 
by the Admiralty Courts of the United States. 

The rule of apportionment would seem to have been recognized as 
early as 1843, Stroud v. Foster, 1 How. U. S. Rep., 92, and to be 
applied whenever the proper case was presented. 

Stainbach v. Roe, 14 How. U. S. R., 538 ; The Bay State, 6 N. Y* 
Leg. Obs., 201 ; The Jamaica, 11 N. Y. Leg. Obs., 245. 
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Superior Court. 

r 

{City of JTew York.) 

Before DTJER, PAINE, and EMMET, Justices. 

Lucius E. Bulkeley v. C. B. Smith and Jakes H. Brush. 

SemNe— Where in tort the jury severed in their verdict, rendering separate damages 
against two defendants, and the plaintiff entered judgment against both defendants for the 
larger sum, such judgment is erroneous. 

In an action of malicious prosecution, the plaintiff is bound to prove the entire want of a 
probable cause for the accusation, and actual malice of the defendant 

Malice is a question of fact, which, when the cause turns upon it, must be passed upon by the 



t caum is in all cases a question of law, and upon which the court is bound to give a 

positive opinion. 
The definition that u probable cause is a mixed question of law and fact,"— -a deceptive phrase. 
Btlief, when founded on certain facts and circumstances, constitutes probable cause, and the 

court, and not the jury, is to determine whether they afford a reasonable ground of 

belief. 
When the existence of facts constituting a probable cause is established, the presumption of 

law is, that the defendants acted upon such belief. 
Where the plaintiff, in a letter, stated certain facts in contradiction to his testimony previously 

given upon the same subject, Held, he could not, in a suit for malicious prosecution, set 

up that there was no probable cause for the charge of perjury, by showing the testimony 

true, and the assertions in his letter false. 
Where the charge against the plaintiff was for perjury, in having sworn as a witness, u that 

he was not interested in the event of the suit," and the testimony was conflicting, but it 

was proved that he testified to that effect, and which there was probable cause to believe 

untrue, Held, probable cause conclusively established, if he swore in substance, although 

not in words, that he had no interest 
Where it appears that the plaintiff, by his own folly or falsehood, exposed himself to a 

well-grounded suspicion of guilt, this alone is sufficient existence of probable cause. 

This was an action for malicious prosecution, commenced originally 
against four defendants, for having the plaintiff indicted for perjury. 
The cause has been tried twice. The first trial was before Vanderpoel, 
J., in December, 1849, and resulted in a verdict in favor of one of the 
defendants, and against the other three. An appeal from that 
judgment was taken to the General Term, and the same affirmed, in 
4 Sandf. S. C. R., 480. The Court of Appeals afterwards reversed it, 
and ordered a new trial. 

The last trial resulted in a verdict in favor of another of the 
defendants, and against those above named. The jury were instructed 
that they might sever the damages, and they rendered a verdict 
against the defendants for separate sums, and the plaintiff entered 
judgment for the larger sum against both defendants. 

The case now comes up on an appeal from that judgment. The 
facts out of which the controversy arose, appear as follows : That the 
plaintiff, on a trial in an assault and battery suit, in the N. Y. Common 
JPleas, in which he was the attorney, testified, according to a large 
majority of the witnesses, that he bad no interest in the event 
of that suit, and was not to receive any compensation for services, or 
charge eveg for attorney fees ; and, according to other witnesses, that 
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there was no agreement between him and the plaintiff in that 
8nit relative to his compensation. This was on the 7th June, 
1848, before the code went into effect, when he would have been 
disqualified as a witness, if he had bad any interest therein. His 
evidence was material. The plaintiff in the suit was then in the State 
of Georgia, and from that time to the 13th then instant,. Bulkeley had 
not seen him, nor had any communication with hinu Bulkeley had, 
previous to the trial, advanced to counsel $25 to try the cause. On 
the 8th and 9th of said June, the day on which the verdict was 
rendered and the day following, be wrote and sent to the defendant 
therein and his attorney T several notices, that his costs and counsel 
fees had not been paid to him — that he was specially authorized to 
receive the amount of the judgment — and that be held an irrevocable 
power of attorney from the plaintiff, to settle the suit and receive all 
moneys that might be coming from it; and" that he should hold the 
defendant responsible for every dollar not paid to him in person. On 
the 24th of June, he wrote a note to the Deputy Sheriff, offering $5 to 
obtain the money on the execution issued in that suit. The judgment, 
damages and costs r amounted to $200. On the 24th of August, 1848, 
it was paid. It also appears that the plaintiff in the Common Fleas 
suit had, previous to the trial of the same, written to Bulkeley, 
authorizing him to settle the suit as he thonght proper. There was 
a conflict of testimony, whether the precise question was put to and an- 
swered by Bulkeley, as to his being interested in the event of that suit. 

A complaint was made against bulkeley for perjury. The District 
Attorney and his assistant, after the complaint had been made before 
the Justice, both came to the conclusion that the papers and testimony 
before the Justice presented a prima facie case of perjury ; and 
Bulkeley was afterwards, and in September then following, indicted. 
On the trial of the indictment, the Recorder, J. B. Scott, Esq., 
directed an acquittal, on the ground that the interest alleged was not 
a disqualifying interest. 

The defendants moved to dismiss the complaint, which motion was 
denied, and an exception taken ; and Oakley, C. J., before whom the 
cause was tried, instructed the jury, that if they should find the 

Elaintiff in the action in the Court of Common Pleas swore that he 
ad no interest in the event of that suit, or if the defendants had 
reasonable grounds for believing, and did believe, that he so swore, 
then, upon the facts proved in the case, and not disputed, and which 
were known to the defendants, the law declares that a want of 
probable cause for instituting a prosecution against the plaintiff is not 
shown, aud the defendants are entitled to a verdict. He further 
instructed the jury, that proof of actual malice on the part of the 
defendants is not necessary, provided want of probable cause is 
established, for the jury have the right to infer malice from a want of 
probable cause/ 

C. Bainbridge Smith made and argued the following points, in his 
own behalf and that of his co-appellant : • 
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I. — The plaintiff having entered judgment against both defendants 
for the larger sum, when the verdict of the jury was for that amount 
against oue, only renders the judgment erroneous, and it should be 
reversed on that jground. — Salmon v. Smith, 1 Saund. R, 207, n. 2 ; 
Hill v. OoodchUd,h Burr., 2790 ; Mitchell v. Mittbank, 6 T. R., 199 ; 
Brown v AUen, 4 Esp. K C, 158 ; WaMy v. Bart, 6 Bin. R, 316 ; 
Bostwick v. Lewis, 1 Day R, 34 ; Crawford v. Morris, 5 Grat. R, 
90 ; Cro. EL, 11 Co. 6a. 7a. ; Carth., 19, Bull. N. P., 15 ; 1 WiL, 30 ; 
Cro. Car., 192. 

(1.) Whatever may have been the practice in former times where 
the jury have severed, to enter judgment against both for the greater 
damages, it has never been adopted in this State. — Zivifigston v. 
Bishop, 1 J. R, 239; Bohun v. Taylor, 6 Cow. R, 313; Holly v. 
Mix, 3 Wend. R, 350. 

(2.) Before the judgment was perfected, the plaintiff might have 
cured the verdict, by taking judgment de melwnbus damnus against 
one, and entering a nolle prosequi as to the other. — Id. 

(3.^ The judgment having been entered against the defendants 
jointly, it is entire, and from which they appeal ; if it be erroneous as 
to either, it must be reversed as to both. — Sheldon v. Quinlen, 5 Hill 
R, 441 ; Harman v. Brotherson, 1 Den. R, 537 ; Van Bokkelin v. 
Ingersoll, 5 Wend. R, 341 ; Van Schoonhoven v. Conistoch, 7 Den. R, 
655 ; Bac. Abr. Error, M. I. 

II. — There was reasonable and probable cause for the prosecution. 
Probable cause is defined to be a reasonable ground of suspicion, 
snpported by circumstances, sufficient to warrant a cautious man in 
the belief that the person is guilty of the offence charged, and probable 
cause in all cases is a question of law. — Johnstone v. Sutton, 1 T. R, 
545 ; Skinner v. Ounter, 1 Saund. R, 228 ; Baldwin v. Weed, 17 
Wend. R, 227 ; Swaim v. Stafford, 4 Wash. C. C. R, 79 ; Davis v. 
Hardy, 6 B. & C. R, 225. 

(1.) It seems conceded, that if the plaintiff did in fact testify in the 
N. x. Common Pleas suit, "he was not interested in the event 
thereof, " or that the defendants believed he so testified, probable 
cause is established. 

(2.) There were ten witnesses beside the defendants, who testified 
to the plaintiff having so sworn, and the Court erred in submitting the 
question of belief to the jury. It is not what a prosecutor believed, 
but whether the facts and circumstances were sufficient to afford a 
ground for belief, and that is for the Court to determine. — Turner v. 
Ambler, 10 Q. R, 252 ; Beale v. Robersm, 7 Iredell R, 284 ; Ewing 
v. Sandford, 21 Ala., 163 ; Foshay v. Ferguson, 2 Den. R, 619. 

(3.) If the fact of ten witnesses testifying to the actual commission 
of an offence, be not enough for the Court to hold there was probable 
cause for making the complaint, then it follows, that it requires as 
much proof, if not more, to suspect an offence has been committed, as 
it does to convict the prisoner of the crime itself. 

III. — It was incumbent upon the plaintiff to establish a want of 
probable cause. This must be substantially and satisfactorily proved, 
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and cannot be implied. The grounder of the action are on the 
plaintiff's side, innocence — on the defendants', malice ; and how can 
it be said that the complaint was withont probable cause, or how can 
he establish bis innocence, when he can only escape from the crime 
itself, by asserting his own notices to be false. — Johnstone v. Sutton, 
1 T. R, 544 ; McCormick v. Sissons, 7 Cow. R, 715 ; Burlinghame 
v. Burlinghame, 8 Id., 141 ; Murray v. Long, 1 Wend. R, 142 (per 
Holt, C. J. Mod., 208) ; Wilmarth v. Mountford, 4 Wash. C. C. JR., 
79 ; Eager v. Dyott, 5 C. & P. R, 4. 

IV. — The Court erred in charging the jury upon the question of 
malice. The jury were instructed that proof of actual malice was not 
necessary, provided want of probable cause was established ; that they 
had the right to infer malioe from the want of probable cause. 

(1.) True, the question of malice is for the jury, but to sustain the 
averment, the charge must be shown to have been wilfully false. — 
Cohen v. Morgan, 6 D. & R, 8. 

(2.) But the Court did not, as requested, instruct the jury what 
constituted malice. It is not spite or enmity. — Id. 2 Greenleaf on Ev., 
p. 367 ; 3 Stepen, 2278 ; Mitchell v. Jenkins, 5 Barn. & Ad., 588 ; 
May v. Law, 1 Pet. C. C. R, 207. 

From the want of probable cause, malice may be implied (1 T. R,, 
545) ; but not necessarily so ( Wiggin v. Coffin, 3 Story K., 1 ; Bell v. 
Pearoy } 5 Iredell R, 83) ; and in leaving to the jury that question, 
under the instructions of the judge, it was substantially submitting to 
them the question of probable cause. 

James T. Brady argued the following points on the part of the 
respondent : 

I. — There was not any reasonable or probable cause for the institution 
of any complaint against the plaintiff for perjury. If it were believed 
at any time, of which there is no evidence, after the complaint was 
dismissed by the Police Magistrate for want of proof, such belief must 
have been ended. 

(1.) By persisting in sending to the grand jury, after the dismissal 
of the complaint, and prosecuting it in the sessions, the defendants 
made themselves responsible under any state of facts, unless they had 
some new evidence to support their second accusation. In this case 
they had no new facts. — 3 B. Monroe, 6, Farris v.JStarke ; 5 Hutnpf., 
359, Hall v. Hawkins: 12 Conn., 231, Stone v. Stevens; 24 Pick., 87, 
Stone v. Crocker ; 12 Id., 324, Wells v. Ncyes ; 3 Dev., 454, Cabeness 
v. Martin. 

(2.) Even though it were assumed that the defendants understood 
the plaintiff to have testified that he had no interest in the cause, they 
had no evidence that the statement was untrue, nor any facts upon 
which they could maintain it. 

(3.) From their own papers and proofs, the only evidence they 
pretend to have of the plaintiff (if lie had sworn that he was not 
interested) was not true, consisted of bis unsworn declarations, and 
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not of any facts showing such alleged falsehood. They were all 
lawyers, and knew that snch declarations afforded no ground for a 
prosecution for perjury. — 1 GreenL Ev. T § 258. 

(4.) The Judge charged the jury, that even if defendants believed 
plaintiff swore " that he had no interes V they must find a verdict for 
them. In this, we say, the Judge gave them more than the law 
warrants, for mere belief is not sufficient. 

II. — The plaintiff had the right to remit r as to the lesser damages* 
and enter judgment against both defendants for thegreater damages. 
— Johns v. Dodswortn, Cro. Car., 192 ; Halsey v. Woodruff \ 9 Pick. 
E., 555 ; 7 Vin. Abr., p. 803, 

(1.) The plaintiff may, in such a case, by leave of the Court, enter 
not pros, as to one defendant, and judgment for damages against the 
other. 

(2^ The case in 3 Wend., 350, is one of the latter class. There it 
was aoubtful whether the evidence against Clute, one of the defendants, 
was such as that he ought not to have been discharged ; and the 
plaintiff obtained leave of the Court to enter nol. pros, as to him, and 
took judgment against Mix, the other defendant. 

(3.) But neither in this case, nor in any other, is there anything 
incompatible with the right of the plaintiff, as laid down in Halsey v. 
Woodruff. 

Duer, J. — Whether the judgment, which in this case has been 
rendered against both the defendants for the heavy damages which 
were found by the jury only against one of them, is erroneous on its 
face, we shall not at this time attempt to determine. We own that 
hitherto we have not been able to discern the equity or good sense of 
the doctrine, that the plaintiff in an action for a tort, when the jury 
have improperly severed the damages, may enter his judgment against 
all the defendants for the largest damages that are given, and as at 
present advised, if the conflict of the authorities is such as to allow 
a liberty of choice, we should certainly refuse to follow it. It is 
possible that the authorities in support of the doctrine may be as 
conclusive as they have been represented ; but whether they are so or 
not, we omit to enquire, since admitting the fact, there are other 
grounds upon which we are satisfied that not only the judgment, but 
the verdict upon which it was founded, must be set aside. In other 
words, that a new trial must be ordered. 

In order to maintain a suit for a malicious prosecution, the plaintiff 
is bound to prove the entire want of a probable cause for the accusation 
and the actual malice of the defendant in preferring it. Malice is a 
question of fact, which, when the cause turns upon it, must be decided 
by the jury, but probable cause is in all cases a question of law, which 
the Court alone is competent to determine, and in relation to which 
the judge who tries the cause is bound to express a positive opinion. 
It is true, it is said, by many of the text writers, that probable cause is 
" a mixed question of law and fact;" and, misled by this statement, it 
not unfrequently happens that judges content themselves with defining 
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* probable cause, leaving the jury to decide whether the facts of the 
case correspond with the definition, which is, in effect, leaving the 
whole matter to their determination. It is evident, however, upon 
reflection, that the deceptive phrase, " a mixed question of law and 
fact,' 9 is either wholly unmeaning, or is intelligible and true only in a 
sense which renders it just as applicable to every question of law that 
a judge in the progress of a trial can be required to determine. 
Every rule of law depends for its application upon a given state of 
facts, and when the facts upon which it depends are controverted and 
doubtful, they must of necessity be ascertained by the verdict of the 
jury ; but whether the facts are admitted or disputed, it is equally the 
duty of the judge to state explicitly to the jury the rule of law arising 
upon them, by which their verdict ought to be controlled — the only 
difference being, that in the first case, the direction to the jury is 
positive, in the second hypothetical. Thus in an action for a malicious 
prosecution, if the judge is of opinion that the facts admitted or clearly 
established are not sufficient to prove a want of probable cause, he 
must either nonsuit the plaintiff, or instruct the jury to find their 
verdict for the defendant ; but if the facts upon which, In his 
judgment, the question depends are rendered doubtful by the evidence, 
he must instruct the jury that if the facts shall be found by them in 
a certain manner, they do or do not amount, as the case may be, to a 
want of probable cause, and consequently will or will not entitle the 

Elaintiff to the verdict which he seeks. If, instead of such a direction, 
e leaves it to the jury to determine not only whether the facts alleged 
by the plaintiff are true, but whether, if true, they prove a want of 
probable cause, he abjures his own functions, and commits a fatal 
error. 

We deem it unnecessary to refer to any cases in the English 
reports, or in our own, in support of these positions, since, could we 
have been justified in considering the law as previously doubtful, we 
are bound to regard it as now settled by the recent decision of the 
Court of Appeals reversing the judgment of this Court, and ordering a 
new trial, in the very case that is now before us. The ground of this 
reversal was, that the judge told the jury that it was their province to 
determine whether the facts and circumstances in evidence did or did 
not establish the want of probable cause, thus leaving the whole 
matter to their determination, instead of expressing his own opinion 
as to the conclusion of law to be drawn from the facts, as alleged by 
the plaintiff, should the jury believe them to be proved. 

Bound as we are by this decision, we are constrained to say that 
the charge of the presiding judge upon the last trial, was just as 
erroneous as that which led to the reversal of our former judgment, 
as from the terms in which it was expressed, it necessarily involved 
the submission to the jury of the question of probable cause, and was 
not limited to the facts upon which the question depended. He 
instructed the jury, that they were to consider and determine whether 
the facts and circumstances known to the defendants were reasonable 
grounds for their believing that the charge which they made against 

vol. xi. 38 
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the plaintiff was true, and we are unable to make a distinction between 
the existence or non-existence of reasonable grounds of belief, and the 
existence or want of a probable cause. There is a difference in the 
form of expression, but none in the meaning, since the existence of 
reasonable grounds for believing a charge to be true, is, in reality, 
nothing more than a legal definition of a probable cause for making it. 
In deciding that there were no reasonable grounds of belief, a jury, of 
necessity, decides that there was a want of probable cause. The 
charge of the judge, therefore, amounted to no more than the definition 
which the law gives of probable cause, and permitted the jury, in the 
exercise of their own judgment, to apply the definition to the facts of 
the case — that is, permitted them to determine whether the facts 
which they might consider to be proved did or did not amount to a 
want of probable cause. It was because this question upon the first 
trial was decided by the jury, and not by the judge, that our former 
judgment was reversed. 

The judge, in the charge before us, also submitted to the jury, as a 
material question, whether the defendants themselves believed the 
charge against the plaintiff to be true when they preferred it ; and it 
is not impossible nor improbable that it was upon the ground of the 
disbelief of the defendants that the jury founded their verdict. We 
apprehend, however, that when in an action for a malicious prosecution 
the existence of facts constituting a probable cause is admitted or 
established, the presumption of law is, that the defendant entertained 
and acted upon the belief which the circumstances within his knowledge 
justified him in holding; nor have we found a single case in which, 
under these circumstances, the question of the actual belief of the 
defendant has been submitted to the decision of the jury. We do not 
say that cases may not arise in which this submission of the 
question might.be eminently proper, but we are clearly of opinion 
that this can only happen when the presumption of law to which we 
have adverted is met and repelled by affirmative proof on the part of 
the plaintiff. (Vide Carpenter v. Shelden, 5 Sana., 97, Nob. 5 & 6.) 

In the present case, if the defendants did not believe the charge 
which they made against the plaintiff^ they were guilty, in the 
affidavits upon which the charge was founded, of wilful and deliberate 
perjury ; and, looking at all the evidence in the case, it seems to us it 
would be monstrous to say that the jury could be justified in drawing 
such a conclusion, and if not warranted to draw the conclusion, the 
question involving it ought not to have been submitted to their 
determination. 

Eight or ten of the witnesses examined on the trial swore substan- 
tially to the same facts as the defendants. 

They were, all of them, disinterested and unimpeached, and it has 
not been pretended that they did not sincerely believe that the facts 
to which they swore had actually occurred. They may, all of them, 
have been mistaken ; but it appears to us, that a jury could no more 
be justified in imputing to the defendant the guilt of intentional 
falsehood than to the witnesses by whom they were sustained. If, 
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therefore, the verdict of the jury, as was asserted upon the argument, 
proceeded upon this supposition, their verdict, even could we admit 
that the question was properly submitted to them, we are bound to 
say, is unsustained by the evidence ; and upon that ground alone, 
were there no other, ought to be set aside. 

The observations that have now been made are sufficient to justify 
us in granting a new trial, but they do not cover all the questions that 
have been raised, and which, in order that this protracted litigation 
may be closed, it seems necessary to determine. We have, therefore, 
felt it our duty to examine, with care, ail the evidence that was given 
upon the trial, and we now state, as the result of the examination, our 
full conviction, not only that the plaintiff failed to prove, as he was 
bound to prove, the want of a probable cause ; but that, confining 
ourselves to undisputed facts, the existence of a probable cause was 
affirmatively shown. He might, therefore, have been rightfully 
nonsuited, or the jury have been positively instructed to find a verdict 
in favor of the defendants. 

The charge against the plaintiff was, that when examined as a 
witness in the suit in the Common Pleas, he had falsely sworn that he 
had no interest in the event of the suit ; and the material enquiry is, 
whether the defendants were justified in believing that such was the 
testimony that he actually gave ; that if he gave this testimony, his 
subsequent acts and declarations justified them in believing it to be 
false, was in effect decided by the Chief Justice upon the trial ; and, 
judging from the opinion of Mr. Justice Gridley, with which we have 
been furnished, was plainly meant to be decided by the Court of 
Appeals. 

Now the truth of the proposition seems to us too manifest to require 
an argument, that in order to justify the defendants it was not 
necessary for them to prove that the plaintiff had sworn in terms that 
he had no interest in the event of the suit in which he was examined, 
or that the question whether he was so interested or not, was directly 

Ent to him. If he was cross-examined for the purpose of showing that 
e had an interest beyond that which belonged to him as the attorney 
of the plaintiff, and which rendered him iucompetent as a witness ; 
and if, when thus examined, he swore to facts that, if true, conclusively 
proved that he had no interest that could affect his testimony, the 
existence of a probable cause Tor the charge subsequently made 
against him was, in our judgment, conclusively established. It was 
conclusively established, if he swore in substance, although not in 
words, that he had no interest that could disqualify him as a witness. 
Now, when we read, with any attention, the testimony of his own 
witnesses, who were present at his examination in the Common Pleas, 
it is evident that the object of his cross-examination, and the purport 
of the testimony which he then gave, were exactly such as have been 
stated. By the confession of those witnesses, he did swear in 
substance, although not in words, that he had no interest in the event 
of the suit. Those witnesses, Messrs. Sandford, McClelland and 
Russell, it is true, unite in saying that the plaintiff was not asked at 
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all whether he was interested in the event of the suit, and consequently 
could not have replied as the defendants had sworn, that he had no 
such interest ; but they also unite in saying that he was asked whether 
there was any agreement between him and his client, and that in his 
reply he positively denied that any such agreement existed. We 
think it cannot be doubted that the object of this question was to 
ascertain whether he had any interest beyond that which belonged to 
him as the attorney, (and which the Court had already decided was 
not sufficient to disqualify him,) that by proving bis incompetency, 
would compel the Court to reject his testimony, since such an interest, 
if it existed, would only be founded on or derived from a positive 
agreement between him and the plaintiff in the suit ; and it is 
undeniable that the plaintiff affirmed, by a necessary implication that 
he had no interest in the event of the suit, by denying the existence 
of any agreement from which the interest could have been derived. 

Nor is this all ; that such was understood at the time to be the object 
of the question, and such the effect of the reply, is distinctly stated by 
the witness Russell, who says that the question was askea, " To find 
out whether the verdict was to go to the plaintiff, or the lawyer," and 
that he understood from the reply that it was to go to the plaintiff, 
Bradley, alone. The .witness, therefore, understood the plaintiff 
as swearing that he would have no interest in the verdict he was 
endeavoring to obtain ; and this, under the circumstances, was 
precisely equivalent to saying that he had then no interest in the event 
of the suit. 

Let us now suppose that the defendants, in the affidavits which they 
laid before the Police Magistrate, had stated the testimony of the 
plaintiff exactly as it has been stated by the witnesses we have named, 
and, in order to prove the testimony to be false, had then produced 
the letter which he addressed to the defendant Smith, on the day 
immediately following the verdict, and in which, by force of a power 
of attorney, from his client— a document which, if it existed at all, 
must have been in his possession when he gave his testimony — he 
claimed an exclusive title to demand payment of the judgment, and 
in truth, by stating the power to be irrevocable, claimed to be its 
exclusive owner, could it then have entered into the mind of any one 
to imagine that the present action could be maintained ? Is it not 
plain that the plaintiff, under these circumstances, so far from having 
a right to say that there was no probable cause for the charge of 
perjury, could only have escaped from the imputation, by showing 
that the testimony which he gave was true, and the assertions in his 
letter wholly false. That the defendants believed these assertions in 
preference to his testimony, certainly afforded to him no just cause of 
cojnplaint, since the letter was evidently written with the intent that 
the defendants, Smith and Keteltas, should believe its contents to be 
true, and in the expectation that this belief would influence their 
conduct. And we assent entirely to the position of Mr. Justice 
Washington, that when it appears, in an action for a malicious 
prosecution, that the plaintin, by his own folly or fraud, exposed 
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himself to a well-grounded suspicion of guilt, this alone is sufficient 
evidence of probable cause.— (WUmarth v. Mountford> 4 Wash. C. 
C. B., p. 82.) 

The case, as it now stands, in our judgment, rests substantially upon 
the same grounds, and is governed exactly by the same considerations, 
as if the affidavits of the defendants had been made in the form that 
has been stated, for the supposition that the defendants could only meet 
the allegation of a want of probable cause, by showing that the 
plaintiff, when examined in the Common Pleas, had sworn in express 
words, that he had no interest in the event of the suit, we cannot at 
all hesitate to reject. We have already said that the existence of a 
probable cause was established, by showing that the intent and the 
result of his testimony was to convince the court and jury that he bad 
no interest in the event of the suit that could lead to the rejection of 
his evidence ; and this, we have seen, his own witnesses have proved. 

Finally, had the true and sole issue been, whether the testimony of 
the plaintiff was given in the very words that are found in the 
affidavits of the defendants, we should still have felt it our duty to set 
aside the verdict that was rendered. 

There k a great preponderance of unimpeached and unsuspected 
testimony, that the language of the plaintiff was exactly such afe the 
defendants represented, and such are the doubts necessarily arising upon 
the whole evidence, that even had the question been such, as we have 
supposed, the presiding Judge, in our opinion, would have been fully 
justified in telling the lury that the plaintiff had failed to establish, by 
the necessary proof, the want of a probable cause, and that the 
defendants were consequently entitled to the verdict. Since the great 
leading case of Johnatone v. Sutton (Term. B., 544), the law is settled, 
that the essential ground, in the language of Lord Mansfield, of the 
action for a malicious prosecution, is the want of probable cause, and 
that, in all cases, this must be substantially and expressly proved. It 
follows that when the evidence is doubtful, it is in favor of the 
defendant that the doubt must be determined. 

It is not to be understood that in grafting a new trial, we mean to 
express any approbation of the conduct of the defendants, and more 
especially of the defendant, Smith. The jury may well have thought 
that in persisting, as he did, in the prosecution of the plaintiff, be was 
actuated not at all by a sense of public duty, but solely by motives of 
private revenge. Had the sole question been, whether the imputation 
of express malice was justified by the evidence, we could not have 
disturbed the verdict that was given. It is true, that from the entire 
want of probable cause, malice may be inferred, but the converse of the 
proposition is by no means true, that where express malice is proved, 
the want of probable cause may be implied. Still less is it true, that 
damages may be given to punish the malice, even when the existence 
of probable cause is fully established. It is into this error, however, 
that the jury appears to have fallen. 

Verdict set aside, and a new trial ordered, with costs to abide the 
event 
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Before Mr. Justice EMMET. 

In the Matter of Ludwig Eickhoff and Martin MontAg. ' 

ON HABEAS CORPUS. 

POWERS OF U. 8. CIRCUIT COURT COMMI88IOinERS WITH RELATION TO ISSUING 
WARRANTS FOR ARREST, AC. AC. 

A commissioner appointed b y the Circuit Court of the United States, is not a magistrate baring 
competent power to issue warrants for the arrest, examination and detention of seamen 
charged with desertion from foreign merchant vessels, under the Act of Congress, passed 
March 2d, 1829. 

The petition stated that these parties were confined in the city 
prison, on % charge of desertion from a Bremen vessel, called the 
W ieland, under a warrant of detentipn from the Marshal of the United 
States for this district, which warrant was alleged to be illegal. 

The return of the acting Warden of the city prison stated that he 
held and detained the prisoners under and by virtue of a commitment 
in the following words : 

U. S. District Court. 

The United States ) Charged with deserting, 

v. >on board the Bremen 

Ludwig Eickhoff and Martin Montag. ) barque Wieland. 

Ludwig Eickhoff and Martin Montag, defendants in the above 

entitled cause, are delivered by me into the custody of the Keeper of 

the city prison, in pursuance of the statutes in such cases made and 

provided. 

Ab. T. Hillyer, 
Marshal of the United States for the Southern 
August 26, 1853. District of New York. 

A. flash and Wm. M. Allen, for prisoners. 

Dunning, contra. 

Emmet, J. — On the face of this return, which represented the 
United States as suitors and plaintiffs, against these parties as defen- 
dants, in a cause depending in the iJistrict Court, for desertion from a 
foreign vessel, I had no doubt that I might, with propriety, have 
discharged them from custody instanter. IJut by analogy with the 
provision of the revised statutes, which requires that where the party 
is detained on any criminal accusation, no order for his discharge 
shall be made until notice shall be given to the District Attorney of 
the county, I deemed it proper to direct that such a notice should be 



THE NEW-YORK LEGAL OBSERVER. 311 

N. T. Superior Court — In the Matter of Ludwig Eickhoff and Martin Montag. 

given to the District Attorney of the United States and the Marshal ; 
and on the appearance of counsel representing those officers, and the 
Consul of Bremen, I allowed the return to be amended, by annexing 
thereto a copy of the process or authority under which the Marshal 
acted in making the commitment. This document purports to be a 
writ in the name of the President, directed to the Marshal of the 
United States and his deputies, and given under the hand and seal of 
R. E. Stilwell, U. S. Commissioner. It recites, in substance, that 
application was made to such Commissioner, by the Consul for the 
city of Bremen, (with which government the United States have a 
treaty for the arrest and restoration of sailors who have deserted from 
the vessels of their respective countries,) stating that these men had 
deserted from the Brepien barque Wieland, in this port ; that it was 
proved to him, by the production of the ship's roll, that they belonged 
to the crew of said vessel ; that he had issued his warrant for their 
arrest and examination ; and that upon such examination, he found 
and adjudged that the facts stated in the Consul's application were 
true, and that these men did so desert. It therefore commands the 
Marshal (the Consul having so requested) to detain them until the 
Consul should fincKan opportunity of sending them back to the city or 
government of Bremen, provided such opportunity should be found 
within two months from the date of the arrest ; if not, that at the 
expiration of that period they should be set at liberty. 

It appears, therefore, from the amended return, that the prisoners 
are detained by virtue of a paper purporting to be, and having the 
semblance of, legal process ; and if, in fact, there be such process, 
valid on its face and issued by a competent officer, before whom the 
question — whether these men are deserters and should be detained as 
such? — has been tried and determined in the mode provided by law, 
I cannot retry that question or rejudge the judgment thereon of such 
officer. (9 Wend., 212 ; 25 do., 483 ; 11 Adol & El., 273 ; 1 Hill, 
377 ; 3 Hill, 658, note 30 ; 5 Hill, 164.) 

I proceed, therefore, to examine whether the U. S. Commissioner 
had legal Authority to cause the arrest and detention of these persons. 

By the treaty between the United States and the Hanseatic Repub- 
lics of Lubec, Bremen and Hamburgh, ratified June 4th, 1828 (8 U. 
S. stats, at large, p. 386), stipulation was made for the reciprocal 
restoration of seamen deserting from the vessels of either country in 
the ports of the other, " for which purpose (in the words of the treaty) 
the Consuls and Vice-Consuls shall address themselves to the Courts, 
Judges and officers competent, and shall demand the said deserters, 
&c." 

Whether this treaty, or any treaty affecting the personal liberty of 
parties under the protection of our laws, -be in itself a law which can 
be enforced as such proprio vigore, is a question not necessary to be 
here considered. Some doubt probably existed on that point in regard 
to the arrest of deserters from foreign vessels, as Congress, on the 2d 
March, 1829, passed an act, " To provide for the apprehension and 
delivery of deserters from certain foreign vessels in the ports of tie 
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United States" (4 U. S. stats, at large, 350) by which, on the applica- 
tion, in writing, of a Consul or Vice-Consul of any foreign government 
having a treaty with the United States, stipulating for the restoration 
of seamen deserting, statiug that the person therein named had 
deserted from a vessel of any such government while in any port of 
the United States ; and on proof, by the exhibition of the register of 
the vessel, ship's roll or other official document, that the person named 
belonged at the time of desertion to the crew of such vessel, it was 
made the duty of any Court, Judge, Justice or ether Magistrate 
having competent power, to issue warrants for the arrest, examination, 
and detention of such person and his' delivery to the Consul so apply- 
ing, to be sent back to the dominions of such government. 

The present case, therefore, turns upon the question, whether a 
Commissioner, appointed by a Circuit Court of the United States, is 
an officer competent under the above treaty, or a Magistrate having 
competent power under the above act of Congress. 

Without examining in detail the several acts of Congress relating to 
such Commissioners and their powers and duties, it is sufficient to say, 
that previous to the act passed August 23d, 1842, entitled u An act 
further supplementary to an act, entitled an act to establish the 
Judicial Courts of the United States," passed 24th Sept, 178» 
(5 U. S. stats, at large, 516), the duties of those officers were con- 
fined to taking acknowledgments of bail, and affidavits and depo- 
sitions of witnesses, in civil cases. By that act of 1842, they were 
invested with all the powers that any Justice of the Peace or other 
Magistrate of any of the United States, might then exercise in respect 
to offenders for any crime or offence against the United States, by 
arresting, imprisoning or bailing the same, under and by virtue of the 
33d section of the act of 24th Sept., 1789 ; and with all the powers that 
any Judge or Justice of the Peace might exercise under the 6th sec- 
tion of the act passed 20th July, 1790, entitled "An act for the 
government and regulation of seamen in the merchant service." As 
this act, last referred to, relates exclusively to seamen in the merchant 
service of the United States, and has no reference to the government 
and regulation of seamen belonging to foreign merchant vessels, it has 
nothing to do with the present enquiry. 

I am aware that in a recent important case, (matter of Kaine, 10 
Leg. Obs., 257,) it was held by the Judge of the District Court for this 
district, that inasmuch as a Commissioner acquired by the act of 1842, 
all the powers of a Justice of the Peace or State Magistrate in the 
arrest and commitment of offenders, for any crime or offence against 
the United States, he necessarily, by such functions, became himself a 
Magistrate, and acquired all the powers of a Magistrate for the arrest 
and commitment of offenders under the laws of the United States. In 
other words, that the effect of that act was to confer on these Commis- 
sioners, as Magistrates, all the authority to arrest and commit, which 
any acknowledged Magistrate could exercise under any law of the 
United States. 
* Notwithstanding the sincere respect with which I have long regarded 
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the opinions of thai: distinguished Judge, I cannot assent to this pro- 
position. In my humble judgment, these Commissioners are not 
Magistrates in any strict or proper sense of that term. They are mere 
Commissioners, authorized by statute, for the greater facility of crim- 
inal business, to perform certain duties ordinarily incident ta magis* 
tracv ; and their magisterial or auasi magisterial functions must be 
confined to such as are expressly conferred in terms by some act of 
Congress, and cannot be* implied from or enlarged by the somewhat 
vague title of Magistrate, whether correctly or incorrectly applied to 
them. 

If I am correct in this view, the power of arrest and imprisonment 
conferred on United States Commissioners by the act of 1842, can 
only be exercised in regard to offimdeca for any crime or offence 
against the United States. Desertion from a foreign merchant vessel 
within the United States, whatever offence it may be as against the 
government or laws of the country to which such vessel may belong, 
is certainly none against the United States. In that point of view, no 
Court, Juoge or Magistrate in this country, could take cognizance of 
it. Such deserters are not offenders within the letter or spirit of the 
act of 1842, or of the 33d section of the Judiciary act of 1789. 

In this particular case, the Commissioner was not an officer com- 
petent under the treaty, nor a Magistrate having competent jpower 
under the act of 1829. Nor can any such Commissioner, in any 
similar case, legally authorize the arrest or detention of deserters, from 
foreign vessels under that act. 

The detention of the prisoners is therefore, illegal, and they must 
be discharged. 



PRACTICE CASES. 



N. fi. Superior Court. 

(AT CHAMBERS.) 
Before Mr. Justice EMMET. 

Kinkaid and "Wife against Kipp and Brown. 

MOTION TO STRIKE OUT ANSWER FOB DEFECTIVE VERIFICATION. 

** a defendant, in his answer, has stated nothing on information and belief, his affidavit, 
0**hie answer is true to Mm knowledge^ without adding the words u except as to the 

°* 'Herein stated upon information and belief, and that as to those matters he 
cJ^e true," is a sufficient and proper verification. 

r£^e * w «wear to the want of sufficient information to form a belief on the part 

^inion of the Court 
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Emmet, J. — The nature of the complaint does not appear on this 
motion ; but the defendants answered jointly and severally, that they 
were at and during the times mentioned in the complaint, owners of a 
line of stages or omnibuses, known as Kipp & Brown's line, and 
were engaged in the business of carrying passengers for hire in such 
stages between certain points in the city of New York. But as to 
eacn and every other allegation of the complaint, they say, " These 
defendants have no knowledge or information thereof sufficient to form 
a belief, and therefore they controvert each and every other allegation 
of the said complaint." 

The verification is as follows : " Solomon Kipp and Abraham 
Brown, being severally duly sworn, say, each for nimself, that the 
foregoing answer is true of his own knowledge, except so far as the 
same alleges a want of sufficient information to form a belief on the 
part of the other defendant ; and that as to such allegation, he believes 
the same to be true. 

The defect in this verification, as specified in the notice of motion, 
is, that it is not in the form or to the effect and purport prescribed by 
the statute, and does not state that the answer is true of defendants' 
own knowledge, except as to the matters therein stated upon informa- 
tion and belief; and that as to those matters, he believes it to be true. 

This objection assumes, that in all cases where a pleading is 
verified, it is necessary, under the code, to insert in the verification 
the exception as to matters stated on information and belief, whether 
any matters are so stated in the pleading or not. And it may be the 
common practice to put the verification in that form, indiscriminately 
in all cases ; but I have no hesitation in saying, that in a pleading 
which alleges or admits nothing on information or belief, it is not only 
unnecessary, but improper, to put such a senseless exception in the 
verification. It is improper, because it implies a falsehood, and 
makes the party swear to such false implication. 

The code (§ 157) does not in terms require that such a verification, 
as Siform, shall be tacked to every pleading, whether it fits it or not ; 
and it would be against common sense and reason to give it such a 
construction. If a party who, in his answer, has stated nothing on 
information and belief, thinks it advisable to swear that he believes 
such statement to be true, he doubtless has a right to do so ; but if, in 
such a case, he confines himself to swearing that his answer is true to 
his knowledge, he not only complies with the requirement of the code, 
but avoids what, to say the least of it, is a harmless absurdity. 

As the answer in this case does not contain a single statement or 
admission on information and belief, a verification simply to the effect 
that the answer was true to the knowledge of the defendants, would 
therefore have been sufficient. But the verification in this case cop 
tains a peculiar exception, in a form and for a purpose alt-oge^ 
different from the exception referred to in § 157 of the code, and * 
was inserted in order to guard each defendant from the m** lTl 
propriety of swearing as to the insufficiency of informs* ' 
belief possessed by the other defendant, as to the m r 
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the complaint, not answered upon the knowledge of the defendants. 
The necessity for this exception might have been avoided by using 
this form of expression in the answer, " These defendants severally 
say, each for himself, that he has no knowledge or information thereof 
sufficient to form a belief," instead of " These defendants have no 
knowledge or information thereof sufficient to form a belief;" but as 
applied to the answer in its existing form, the exception does not 
impair the verification, and was a proper and conscientious reservation 
to be made by each defendant. 

The motion, therefore, must be denied, but without costs. On 
questions of this nature arising under the code, the failing party should 
incur no such penalty. 



3ST. $. Common flleas. 

Before Mr. Justice DALT. 

James H. Hackett against John Biohasds. 

A denial of a material allegation of the complaint on information and belief is not such a denial 
as is prescribed by the code, and the complaint, in that respect, must be taken as true. 

The code now requires a general or specific denial, and the defendant must answer absolutely, 
without any qualification whatever, unless he has neither knowledge nor information 
sufficient to form a belief. 

Where a tenant expressly covenanted in a lease that in default in the payment of rent, the 
landlord might reenter and take possession of the premises ; and, in the event of the 
landlord being unable to relet, the tenant would make up all loss, the landlord's dispos- 
sessing the tenant does not terminate the relation of landlord and tenant, and discharge 
the latter from the payment of rent. 

This action was tried before the Court. The facts appear in the 
following opinion. * 

C. Bainbridge Smithy for the plaintiff. 

A. Z. Jordan, for the defendant. 

Daly, J. — The assessment of the premises for the Croton water tax 
from the 1st of May, 1852, to the 1st of May, 1853— the fact, that it 
remained unpaid to the 1st of September, 1853, and that the plaintiff 
paid it, together with the penalty incurred by non payment, in all 
$8.40, is averred in the complaint, and not denied by the answer. 
The answer does not put in issue any of the above facts, but simply 
denies the conclusion of indebtedness. As respects this item, there- 
fore, the plaintiff is clearly entitled to recover it. 

That damages to $37.50 had accrued to the plaintiff by Abbott's 
suffering the premises to remain out of repair, is not denied in the 
form prescribed by the last amendment of the code. It is denied 
upon information and belief, which I think is not sufficient. Before 
the amendment, a specific denial was required of each material 
allegation controverted by the answer, according to the defendant's 
knowledge, information or belief, or of information thereof sufficient 
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to form a belief. Bat tbe code now requires a general or specific 
denial of each material allegation, or else of any knowledge or infor- 
mation thereof sufficient to form a belief. Tbe clause allowing a 
defendant to deny, according to his knowledge, information or belief, 
has been stricken out ; and Isuppose the construction of the amended 
section now is, that the defendant must deny absolutely, without any 
qualification whatever, unless he can deny that he has neither 
knowledge nor information sufficient to form a belief. Where he 
cannot do this, as where he has knowledge or information, and has 
f6rmed a belief, he must deny positively, for he cannot traverse the 
allegation now, except in one of two modes. The intention of the 
Legislature apDears to have been to allow the defendant less latitude 
in traversing tne complaint than heretofore ; for they have designedly 
omitted tbe provision allowing a denial upon knowledge, information 
or belief, ana substantially reenaqted the form prescribed when the 
code was first passed, (code of 1848, § 128,) and which form must now 
be strictly followed. It i& a matter of regret to be compelled to give 
this construction, as the plaintiff failed upon the trial to show that he 
had sustained any damage at all ; and the effect of holding the answer 
insufficient in this respect, is to conclude the defendant, by an admis* 
sion on the record, tnat the plaintiff has sustained damage to the 
extent claimed. The plaintiff, it is true, now insists that he was un- 
prepared upon the trial to prove his claim of damage regarding the 
fact,, as admitted by the answer. Be that as it may, x can but regret 
that the change made by the Legislature affords me no alternative but 
to hold that the mode of denial adopted by the defendant is not 
authorized by the statute, that the claim of damages is admitted, and 
that the plaintiff is entitled to recover it. 

Abbott expressly covenanted in the lease, that in the event of 
default in the payment of rent, the plaintiff might' reenter and take 
possession undfer the act authorizing summary proceedings ; and, in 
the event of his so taking possession, and being unable to relet the 
premises, that he would pay any loss or difference in the rent. But 
for this express understanding on his part, the dispossessing of Abbott 
would have terminated the relation or landlord and tenant, and have 
discharged him and his surety from the payment of rent therefor. — 
Hinsdale v. White, 6 Hill., 507 ; McKeon v. Whitney >> 3 Denio, 453 ; 
Zule v. Ztde, 24 Wend., 76. He was bound, however, by the terms 
of his covenant, to make good any deficiency in the rent that might 
arise from the plaintiff's inability, after he got possession, either to let 
the premises, or to let them for the same amount that Abbott had 
covenanted to pay. The plaintiff relet them for tbe residue of the 
term in his own name, which he was authorized to do by the lease, from 
the 1st of October, 1852, to the 1st of May, 1853, at the rate of $600 a 
year, being $100 more per annum than the rent reserved in the lease 
to Abbott ; but the increase of rent was obtained, according to the 
testimony of Hackett, in consequence of his making repairs upon the 
premises to the extent of $200. This expenditure for repairs reduced 
the amount of rent which Hackett received for the remaining seven 
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months to $150, nearly a hundred dollars less than Abbott was to pay, 
bnt he probably received a fair equivalent for the difference in the 
enhanced value of his building after the repairs were put upon it. 
Bnt it is not material to go into that inquiry here ; it is sufficient that 
when this suit was commenced in February, that he obtained no rent 
for the months of August and September; and I shall hold that for 
those two months he is entitled to recover at the rate reserved in the 
lease. A tender was made by the defendant of the rent for the month 
of August, but it was made with the condition that the defendant was 
entitled to be discharged from all further liability for rent, in pursu- 
ance of an agreement entered into between the plaintiff and Abbott. 
This agreement, however, the defendant failed to prove. 

I shall therefore give judgment for the plaintiff for the two months' 
rent, $41.66— $83.32 ; the Croton water tax and penalty, $8.40, .and 
the $37.50— in all, $129.22. 



THE LATE CHIEF JUSTICE JONES, 
MEETING OF THE NEW YORK BAR. 

A meeting of the members of the New York bar was held on the 3d Oc- 
tober instant in the chambers of the Superior Court, in honor of the mem- 
ory of tho late Chief Justice Samuel Jones. There were present some of 
the most distinguished gentlemen of both bench and bar, among them being 
Chief Justice Oakley, and Justices Bosworth, Campbell, Mitchell, Edwards, 
Woodruff, Daley, Emmet, and Phillips; John Anthon, Esq., Hon. Ogden 
Iloffman, Beverley Robinson, Henry S. Dodge, Charles P. Kirkland, J. B. 
Dillon, and J. R. Whiting. 

His Honor the Chief Justice was called upon to preside, being assisted by 
the following gentlemen as Vice Presidents : — 

Judges Bosworth, Roosevelt, Ingraham; Recorder Tidou, Beverley Robin- 
son, Esq. 

As Secretaries of the meeting were elected — Flon. Wm. Kent, John Anthon, 
James Lorimer Graham, and J. Slosson. 

Upon motion, the resolutions passed at a meeting of the bar convened fc? 
* the same purpose on the 19th of August last, (and published in the Herald 
At that time,) were read. 

Hon. Judge Edwards rose and said : — 

Mr. President : The relations, sir, which for some time existed between the 
-venerable jurist whose memory we are now met to honor, and myself, will bo 
* sufficient apology for my expressing my feelings and sentiments upon this 
occasion. At the time, sir, when we became associated together, he had 
passed through a long and honorable career at the bar ; he had occupied what 
"was considered the highest judicial position in the State ; he had long presided 
in the leading local Court in this city ; he had lived his three-score and ten 
years, and almost reached his four-score. I, sir, came from a generation that 
-was then just entering upon the active discharge of the most serious and 
responsible duties of the State. It was under those circumstances that wo 
became associated together upon the same bench, and I take pleasure in saying 
that all our intercourse was agreeable — all was harmonious. My respect and 
admiration for his learning and ability as a judge were not diminished, and 
tny regard for him as a man was increased. It is well known that there was a 
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groat mass of business thrown upon the Court in which he waa called upon 
to fiit. The calendar of the General Term consisted of the accumulated cases 
of the Court, aa it had been previously organized, and of the Court of Chan- 
cery. The calendar of the Special Term consisted of the business which had 
been pending before the Yice-Chanoellor and the Assistant Vice-Chanoellor of 
this Circuit. In the apportionment of the duties of the different members of 
the Court, his share waa peculiarly onerous, but he shrank from no labor ; he 
avoided no responsibility ; he exhibited upon all occasions, as he always had 
exhibited, a desire and a determination to do all that his duty required of 
him — and he did it. He made himself, through investigation and examina- 
tion, completely the master of every case ; and by his active and energetic 
perceptive powers, he rapidly embraced the merits of each — not only in its 
general bearings, but hi its more minute and particular relations. By his 
admirable system of analysis, he separated the important from the unimpor- 
tant facts in a cause, and stored them away in his memory, ready for use upon 
all future occasions — so that, at the conclusion of the Term, he was fully pre- 
pared to give his decision in every case. But, sir, he did not rest satisfied 
with that ; for, upon almost every matter, he wrote his opinion, not for the 
purpose of display, not for the purpose of publication, — for he rather avoided 
that, and his opinions were rarely published, — but he did it for his own satisfac- 
tion, to test the accuracy of his own conclusions, so that he might be able in 
some measure to act as a critio upon himself. That those opinions were able 
and learned, I need not inform you, who have been so honorably associated 
with him. They were learned, not in the acceptation in which that word is 
sometimes used ; they exhibited none of that learning which consists in an 
elaborate and clerkly compilation from digests ; but they exhibited rather the 
higher species of learning which selects, which analyzes, which systematizes, 
which traces rules to their principles and their origin, which judges of deci- 
sions by their reasons, which notes the changes of the law as they have been 
produced by changes in society and political institutions, which observes how 
far modifications have been introduced by judicial decisions, and how far by 
statutory enactment, and which uses all this for the purpose of arriving at the 
truth. When I say he was learned, I do not confine myself in the applica- 
tion of the term to any particular branch of the profession. His learning 
extended through all the important subjects of the law. He was peculiarly 
familiar with the title of real estate. He had had great and extensive practice 
in every variety of cases arising under it. He had studied it. He had con- 
sidered it in all its relations, in all its technicalities, in all its niceties, and in 
all its peculiarities. He had followed its changes from the " feudal and decre- 
pit carcase" of the old country to our own animated and living system. 
With the title of mercantile law he was no less familiar. While he sat in 
the Court in which you, sir, have been associated with him, there was scarcely 
a question in reference to the law merchant that had not received his partic- 
ular examination and consideration ; and we all recollect with what satisfac- 
tion he encountered the difficulties and intricacies of one of the most com- 
i>licated and perplexing cases of marine insurance. But, sir, although he was 
earned in the wisdom of the past, he had none of that bigoted attachment to 
it which rendered him blind to the present. lie did not believe that because 
rulos had been restricted to particular cases, in a peculiar state of society, man- 
kind were necessarily to be restrained by them, and confined to them in all 
future time. He believed that the common law was a progressive — an expan- 
sive science — admirably adapted to all the wants and all the exigencies of 
civilized society. If any radical changes were introduced by statute, he did 
not endeavor, by construction, to foil the object of the law maker. He be- 
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lieved that it was the duty of a good judge to carry out the law, and adminis- 
ter it fully according to its spirit. " It is thus," as I have heard him say, " that 
if a law is a wise law, its good effects will be more generally and completely 
felt ; if it is an unwise law, its defects will become apparent, and the intelli- 
gence of the community at the proper time and m a proper manner, will apply 
the remedy." But, sir, he was not destined to oontinue during his life upon 
the bench, and most of those persons who are now present, will recollect the 
enthusiasm with which he declared to the assembled bar that he returned to 
the profession with the same zeal, and with the same ardor with which he 
commenced his career. 

This might have seemed affectation in some, but the reality showed that h 
was not so with him. He immediately entered upon a course of extensive prac- 
tice. He was employed in the most intricate and difficult cases. He met 
and was prepared for every emergency, and whether he was opposed by the 
promise of youth, or the vigor and maturity of stalwart manhood, or by the 
wisdom and experience of age, he found no master — he met no superior. If 
any question was raised as to a matter of fact, his memory was always ready. 
If any new difficulty upon a matter of law was suggested, he was prepared 
to meet it. If anything of combativeness was exhibited, he was ready for 
the contest, and to the last he exhibited under all circumstances that indomi* 
table energy and courage which, to mv mind were the most admirable traits 
in his character. It was my good fortune, sir — for I regard it as such— to 
hear his last great effort, and my impression then was as it is now, that it 
was one of the ablest arguments that 1 had ever listened to. For five succes- 
sive hours, without verbosity, without repetition, without the discussion of 
irrelevant or immaterial questions or issues, and I may say without the slight- 
est indication, so far as I could perceive, of either mental or physical exhaus- 
tion, he rivetted the attention of every person present ; and when at the con- 
clusion, in reference to what he supposed to be a bearing of the case upon the 
prosperity of the city, he expressed his glowing anticipations of the niture, I 
am sure that there was no person present who heard him with other feelings 
than those of the most unmitigated admiration and delight. 

But, si r, he held a distinguished position, not merely in his public, judicial, 
and professional capacity, he was equally prominent as a private citizen. 
He was a man of large social sympathies, and eminently true to all his social 
relations. He had been identified with a large portion of the history of this 
city, and he possessed a degree of information in relation to its property, to 
its squares, its parks, its streets, and its docks, which, perhaps, no man pos- 
sesses whom he has left behind htm ; andf there was no subject upon which ha 
■poke with more pride and with more pleasure, than upon the past progress 
and the future prosperity of this city, But, sir, his sympathies were not con- 
fined to this narrow circle. In reference to all that related to the prosperity 
of the State, he felt an equal interest. In all that regarded the Nation, he 
was emphatically American. He had all the ardent patriotism which had 
been aroused and developed amid the exciting scenes of the past, and he had 
that intense feeling of nationality which so honorably characterises the present 

I have spoken of our deceased friend as I knew him. There are others, who 
can speak of him as he was, in other times, and under other ciroumstanoe*. 
My association with him commenced when he had arrived at the evening of 
his days, though still in the meridian of his intellect, and I never could ob- 
serve, in my intercourse with him, any shadow which indicated the coming 
night When he was taken away from us he was actively engaged at his 
post. We all of us felt that society had lost an honorable and useful mem- 
ber, and, if 1 may be permitted to speak of myself, I felt that I had lost a friend. 
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Daniel Lord, Esq., was the next speaker. Mr. President, — When the 
grave closed upon our friend it closed upon an amount of learning and valu- 
able acquirements which deserves the attention of us all. The able address 
which we have just listened to appears to leave nothing more to say, unless 
to repeat the same thing again. He was born and bred of him who was 
almost entirely the father vf the law of this State. His lite was long and 
valuable. It was a life in which he reached the highest summit of professional 
ambition. Mr. President, it is difficult to address you, to address this audience, 
upen this theme. For what can any one say that has not been kmwn of 
Samuel Jones, for his life was open and read by all. I find him coming into 
the bar about the year 1799 — about fifty four years ago. It is worth while 
to look at those who were his early associates, and from whom, to some de- 
gree you may judge of the man. Among his early associates and com p. titors 
for profe: 5 ional honors we find the names of Chancellor Kent, Ogden HofFman, 
Alexander Hamilton, Aaron Burr, Ogden Livingston, Emmet, and others ; 
and from s'tch a school what might we not expect? — Names engraven on tho 
spot where I now stand. This was a school worthy of the scholar. This was 
a competition worthy of such a competitor. In this school Samuel Jones 
entered and took a distinguished position. Mr. Lord continued the eulogy 
to some length. 

Want of room prevents our giving the very able and eloquent speech of 
Hiram Ketch dm, Esq. We shall, however, publish it in our next. 

Charles P. Kirkland, Esq., made a very able speech, and concluded as 
follows: — His sun is set, but it did not set in darkness — his intellect remain- 
ed unclouded and unimpaired to the last. And he who professes the Chiis- 
tian faith will rejoice to know that in his last solemn moments he died a 
Christian's death, and was consoled, and cheered, and exalted by the Chris- 
tian's hope. 

I have been requested, said Mr. Kirkland, in conclusion, to move the adop- 
tion of the resolutions read by the Secretary of the Committee, and I have 
also been requested to add the following : — 

Resolved, That the President of this meeting designate a suitable person 
to prepare a memoir of the life, character, and public services of the late Hon. 
Samuel Jones, for publication. 

Resolved, That the pioceedings which have been had by different public 
bodies, in relation to the decease of Chief Jubtice Jones, including the resolu- 
tions which have been passed, and the addresses which have been delivered, be 
collected and published in pamphlet form, at the expense of the New York Bar, 
and that it be referred to the Committee of the Bar already, appointed to tak# 
such measures as they may deem proper to effect the object above mentioned. 

Resolved, That the memoir which shall hereafter be prepared in pursuance 
of the appointment that may be made by. the .President of, the meeting, be 
published in the pamphlet mentioned in the preceding resolution, and form a 
part thereof. 

Before the adoption of these resolutions Recorder Tillou and Mr. Roose- 
velt, brother of Judge Roosevelt, made some appropriate remarks on the 
character and life of the late Judge Jones. The resolutions were then adopted, 
after which Ralph Lockwood, Esq., read the following: — 

Resolved, That a committee be appointed to procure a copy of the portrait of 
Justice Jones now in the hands of James L. Graham, Esq., to be placed in 
the rooms of the Law Institute. 

1 his was also adopted, and the meeting adjourned, leaving the appointment 
of the committee to the President, Judge Oakley. 
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THE LATE CHIEF JUSTICE JONES. 

Speech of Hiram Kbtohttk, Esq., delivered at the late meeting of 
the Bar of this City, convened to do honor to the memory of the Tate 
Chief Justice Jones, 

Mr. Ketchum rose and said :— 

Occasions like the present should, in my judgment, he improved — 
less to honor the dead, than to benefit the living. There are, in the 
lives of many men, characteristics which, if separately considered, may 
with profit lie held up to admiration ana imitation. There were many 
such in the life of our departed friend and brother, deserving the high- 
est attention of his professional brethren. It was a long life. All of 
it was devoted to the law — at the Bar, in the Legislature, or upon the 
bench of his native State. It was a life of bard study, of intense 
application. No man ever saw Samuel Jones idle. And yet I do not 
mean to say that he was a recluse — that he was not fond of society 
and of the jovs of the social circle — for he was. I do not mean to say 
that he avoided festive scenes in the company of friends — for he did 
not. But he came to such scenes always with his intellectual armor 
on. There was never an occasion when he was not ready, and when 
he was not willing to discuss points of law, or any other subject con- 
nected with his profession. I say, sir, that he did not eschew such 
delights, nor do 1 know of any rule of sound morality, which required 
that he should do so ; but on all such occasions, he observed that rule 
which no wise man will neglect, and which no man can violate with 
impunity, of " not too much." How striking the illustration in h'S 
life and death of that beautiful passage from Milton :— 

— K if thou well observe 
u The- rale of notio* mweft, by temperance taught 
u In what thou eat'tt end dnnk'st, seeking from theses 
* : Due nourishment, not gluttonous delight, 
11 Till many a year over thy head return ; 
• So may'st thou live, till like ripe fruit, thou drop 
M Into thy mother's lap, or be with ease 
" Gathered, not harshly plucked, for death mature. 
« This is old age » 

vol, xi. 39 
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And who will not say that this was the old age of our departed 
friend ? We know that in his last illness he was confined several weeks. 
He did not suffer much, but the weather was warm, and he was restless 
and uneasy. He thought a visit to the country would be of service to 
him. He sought a secluded spot in a neighboring State, but he found 
not there the rest which he desired, and he returned. He had no im- 
mediate apprehension of a fatal termination of his complaint, and yet 
he felt a drawing — an instinctive drawing towards the rural spot where 
he was born, and where he had spent his youthful days. He felt, too, 
the attractions of kindred blood. He wanted to be with his brother, 
the companion of his childhood — that brother who has since been 
gathered to the tomb. He went to the house of that brother — he did 
not know it ; but he went there to die — to drop into his mother's lap. 

Mr. President — I know not that I ought in strict propriety, and yet 
I will even venture to enter that private chamber where death was 
gentlv gathering the fruit mature. It was his privilege — precious 
privilege 1 — to receive, during his last illness, the ministrations of a 
beloved daughter. She waited on him — she wrote what he dictated — 
she arrangea the appointments around the sick bed — she smoothed the 
dying pillow. On one occasion, and it was not the only occasion of a 
similar kind, very near the close of life she said to him, " Father, shall 
I eay the Lord's prayer ?" — That comprehensive, clear, direct office of 
devotion so suited to the circumstances and condition of every station 
and of every condition in life. He said, " Yes, my daughter, but I 
am so sleepy." "Then," said she, "shall I say 'Now I lay me down 
to sleep V " He nodded assent, and she repeated the prayer of early 
childhood, while he dropped into the sleep of an infant. Happy 
father ! Blessed, blessed daughter I 

Mr. President, yon know — we have all reason to know — how he 
loved his profession, how he loved his professional brethren, and espe- 
cially such as had been distinguished in their profession. For a long 
time he'has been our father. He has been our standing President on 
all occasions of this sort for many years. The last occasion when he 
presided over the Bar, was one fit to be the last for such a man. It 
was when the Bar of New York was assembled to pay the last testi- 
mony of respect to the memory of that great lawyer, Daniel Webster. 
He did not feel that the service he performed for him on that occasion 
was a sufficient testimonial of respect, but he made a journey of more 
than 200 miles to be present at his obsequies. I saw him there, and 
never, while the vital pulse throbs within me, can I forget the august 
solemnities of that occasion ; nor shall I cease to remember with what 
humility, — with what suppressed emotions of tenderness, our great 
lawyer and chancellor fell into that vast train which passed on, in 
solemn silence, and with light footsteps, to take a last look at the 
mortal remains of our illustrious countryman. There they lay, stretched 
out on the lawn so lately his own, with an October sun shining full 
upon them. There we beheld, closed in death, those eyes which had 
been so often luminous with intelligence profound ; there that ample 
dome of thought, now alas untenanted, yet untouched by decay's 
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effacing fingers, which had been so often the admiration of his coun- 
trymen. Side by side, and arm in arm, we followed those remains to 
their last resting place, and saw them committed to the appointed 
tomb, " earth to earth, ashes to ashes, dust to dust," while the Atlantic 
Ocean, a spectator of the scene, sent up the solemn dirge. 

Mr. President, before I had honored the great lawyer, I had honored 
the Chancellor, I had honored the Chief Justice and tho Judge, but 
from that day I loved the man, and the office which I perform here 
now is an office of love to his memory. 

Mr. President, after what has fallen from the learned gentlemen 
who have preceded me, anything like an extensive or minute review 
of the life of Samuel Jones is rendered unnecessary. No man living, 
or that has ever lived, at the Bar, or elsewhere, had less need to repose 
on ancestral honors than Samuel Jones, for he built up a reputation 
for himself solid and enduring. But it may, perhaps, for the purpose 
of ascertaining the character of his mind, be proper to make a slight 
reference to his ancestry. His father, we all know, was the father of 
our Bar. His mind was one naturally of great strength and vigor. 
His learning was vast His principles, if I may be permitted to eay 
so, were ultra conservative, lie was called upon by the State of New 
York to adapt the Colonial and the English law to the State of the new- 
born Republic He did it. Although opposed to the vast body of 
the people of the State at that time, yet they had the utmost confidence 
in his integrity and wisdom, and he was the man above alf others to 
adapt the system of laws to the new condition of things, and, as you 
well know, Sir, from the history of that time, on every subject of that 
description the Legislature followed him implicitly, while upon any 
subject connected with politics, they were sure to be on the otner side, 
with entire unanimity. He was a member of the Convention that 
ratified the Federal Constitution in this State. I have heard the 
deceased speak of his being present as a young man at Poughkeepsie 
with his father, during the sittings of that body. His father went to 
that Convention opposed to the Constitution. And here let me say 
that it was characteristic of his father's mind and of his own, to have 
an unbounded attachment to the State of New York. They were New 
Yorkers altogether, body and soul. His father was what was called a 
States' rights man of that day. - He went there thus opposed to the 
Constitution ; but, as the Chief Justice has told me, General Hamilton 
visited him, labored with him, and convinced him that it would be 
unsafe not to adopt that Constitution as presented, and being thus 
convinced he went for its adoption. He was told by his associates, 
" We shall lose our popularity at home ;" but he said, " In cases of this 
sort I am accustomed to consult what I deem the right, and that I will 
follow under any circumstances." He voted for the Constitution. 

That was the character of mind which our departed friend received 
from his ancestor. He studied with that father, and I find that he 
signed the roll of the Supreme Court as attorney in 1794, and he signed 
the roll of Counsellors in 1796. My learned friend who preceded rae 
said his name appeared in 1799 in the Reports. I have seeu it; and 
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from that time to the year 182ft, being a period ©f nearly 50 years, he 
was in very active practice at the Bar. It is not necessary to add 
anything perhaps to what my learned friend has said upon that subject, 
hot be was characterized, alwaya at the Bar, for the thorough prepara- 
tion of bis cases. A gentleman, considerably my senior at the Bar, 
was relating to me this morning, an anecdote of what he bad heard in 
Court many years ago. On one occasion, at the term of the Supreme 
Court, the arguments of Counsel had been prepared somewhat care- 
lessly, and the Chief Justice, after they were through, — Chief Justices 
were men of authority in that day, — took occasion to rebuke the Bar 
for not having" properly prepared their cases, saying that they had 
cast too much ourden upon the Court. Samuel Jones was there, and 
he rose and asked the Chief Justice if he included him ? "No," said 
the Chief Justice, " no, Mr. Jones, your cases, are always well pre- 
pared." I know, Sir^ from some acquaintance with him, since he 
came back to the Bar, what his habits were in that respect,— they 
were of most thorough and diligent preparation. I think, as far as 
my acquaintance extends, that tbe younger gentlemen of the Bar know 
nothing, practically, of the thoroughness oi that preparation to which 
Mr. Jones submitted; He was sometimes found willing to delay for 
forther preparation,— never because he had not prepared with great 
care, but because be saw difficulties, ahead whicn he was willing to 
overcome by further preparation. That, I believe, was characteristic 
of him at the Bar. 

He went upon the bench in tbe year 1826; and continued there until 
tbe 1st January, 184& I need say no more, nor pass any other review 
en his judicial life, after what has been said by the honorable Judge 
ef the Supreme Court who first addressed you on this occasion. 

But, Mr. President, I desire to speak very particularly of that short 
stage of his life which has occurred since he came back to the Bar. 
It was said in tbe most eloquent eulogy that I ever read of General 
Washington, delivered about the time of his decease, that he proved 
tibia magnanimity when he was made Lieutenant-General. And so I 
think that Samuel Jones developed some of the noblest .qualities of his 
character when he returned to the Bar. I am happy that he did re- 
turn, for it has enabled him to prove himself a njan and a brave one. 
All the gentlemen present, remember that the Bar saw fit to give him 
an entertainment on his retiring from the Bench. My learned friend 
who last addressed you presided on that occasion. We then heard 
from the late Chief Justice a most eloquent address ; but I noticed, 
most delicately expressed in that same address, an allusion to hia 
anxiety for the future. Well might he be anxious, for he had those 
to provide for who stood in a most near and tender relation to him, 
ana he was poor. I rejoice that he was poor, for it enabled him to 
bring out in niffh relief some of the noblest qualities of our common 
nature. It enabled him to prove himself a brave man. How did he 
meet the exigency I Without complaining, he went to Wall street, 
took an office, and put up his signjust as he had done fifty years 
before. He waited for business. He waited patiently. He waited 
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with as much assiduity as he had ever manifested when he first came 
to the Bar. He had net to wait long : the business came. He listened 
to the client when he unfolded his case, or stated his business, with as 
much patience as any man could manifest, and when he took charge 
of that business, he investigated it with as much care, not to say as 
he had ever done on any former occasion, bnt as any man living could 
do. I know these facts, because, like my learned friend who preceded 
me, I have had occasion to confer with him professionally, ana I know 
that there was no Ailing off. I would meet him one day in conference, 
and the next week he wonld take np the subject where we left it off, 
without having to gather np the thread. I know that his preparations 
were most thorough. I think in one case in which I Was with him, 
he had as many as twelve or fourteen sheets of letter paper covered 
by his brief. 

Though his head was stored with the learning of sixty years, and he 
never forgot anything which was worth remembering in the profes- 
sion— yet he assumed nothing ; he put everything down on his brief; 
he studied every authority ; he met every objection ; and he was as 
thoroughly prepared as the young barrister could be in making hi! 
first brief. That is the way in which he did his business. 

I remember, sir, most distinctly, the last case which he argued in 
the Court of Appeals; it was in January last I happened to be as- 
sociated with him. The vigor, the terseness, the learning, the conclu- 
siveness with which he argued that case, drew forth the admiration of 
the Bench and of the Bar. Never on any occasion, from his earliest 
manhood, had he surpassed, or could he surpass, or could any other 
man surpass, that argument. And, sir, I had the satisfaction of know- 
ing how he felt after it was made. No miser ever counted over with 
more delight the accumulations of years, thau he experienced when 
he had the consciousness that the learning accumulated in sixty years, 
was all subject to his command, and could be marshaled at his pleasure 
for attack or for defence. Why, sir, if poverty were necessary to give 
a man a feeling of that sort at more than eighty years of age, it would 
be worth while to be poor a whole life. 

t say that he was Door. I do not disguise it ; I cover it up in no 
dead language, in no foreign tongue not understood by those who hear 
me. If there is any man here or elsewhere that would diminish one 
particle of the respect due to him on account of this condition — for 
that man's opinion I entertain no respect, nor for himself either. I 
know, sir, where it is that I utter these sentiments. It is in a commu- 
nity where the love of gold has taken possession of almost every heart, 
and where I had almost said, I am sorry to say, it has taken possession 
of some of the best intellects of our intellectual profession. Let me 
admonish every such man that the love of gold, and the love of high 

Srofessional distinction, never dwelt long together in the same heart, 
earch the rolls, Sir, and you will find that the great luminaries of the 
law have lived and died without wealth. 

Sir, there are now living in Europe, two very distinguished men, 
barons, both very eminent in their line, both known to the whole 
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civilized world ; one is Baron Rothschild, and the other is Baron 
Humboldt ; one distinguished for the accumulation of wealth, the other 
for the accumulation of knowledge. What are the possessions of the 
philosopher? Why, sir, I heard a gentleman whom 1 have seen here 
this afternoon, a distinguished member of this community, say, that 
on a recent visit to Europe, he paid his respects to that distinguished 
philosopher, and was admitted to an audience. He found him, at the 
age of eighty-four years, fresh and vigorous, in a small room, nicely 
sanded, with a large deal table uncovered in the midst of that room, 
containing his books and writing apparatus. Adjoining this was a 
small bed-room, in which be slept. Here this eminent philosopher 
received a visitor from the United States. He conversed with him; 
he spoke of his works. " My works," said he, " you will find in the 
adjoining library, but I am too poor to own a copy of them. I have 
not the means to buy a full copy of my own works." 

Now, sir, which of these barons do you think, even in this age of 

fold, receives the greatest amount of the homage of the human race i 
speak not of the nomage of intelligent men, but of the honor paid by 
the masses. Let them both come here and pass through our streets, 
and see to which of them the hat of the multitude will be doffed with 
the most cheerfulness and alacrity. 

Sir, let rich men enjoy their honors paid to mere wealth, while they 
can, for they are short lived, and are sure to be buried in the tomb of 
their possessor, to which he is generally followed by his heirs, with 
more than Christian resignation; while the intellectual man, — and 
my profession belongs to the class of intellectual men, — whose princi- 
ples are conservative, and whose purposes are high, and whose indus- 
try is great, drops all along the path of life, jewels of thought which 
can never be hid, but will shine with undiminished lustre, long after 
the hand that scattered them is unknown or forgotten. Yet, Mr. Pre- 
sident, I would not be unjust. There is a way in which rich men can 
purchase immortality. It is by laying aside a portion of their accumu- 
lations and devoting them to the founding of institutions, which shall 
develop, cultivate and improve the human mind. In this way I rejoice 
to say, that in my own country, the names of Dartmouth, and Yale, 
and Jrhillips, and Astor> and Cooper, have secured immortality. 
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In Admiralty.— The Scow Sloop Globe and the Steamboat Splendid — Collision. 

fl. Q. Circuit Court 
{Southern District of New York, October, 1853.) 

IN ADMIRALTY— ON APPEAL. 
Before the Hon. SAMUEL NELSON, Associate Justice of the Supreme Court of the U. Slate*. 

The Scow Sloop Globe and the Steamboat Splendid, 
collision. 

Held, that where the case of trie party claiming damage for collision occurring during a dark 
night, was sustained alone by the evidence of the Pilot, who was also the only lookout, 
the same was not sufficiently reliable. 

That a more competent and reliable lookout might have been stationed to discharge this duty. 

That the vessel charged with fault had by a greater number of witnesses maintained the de- 
fence set up. 

For the Splendid it was set up (1) that she had kept a sufficient look" 
out during the night in question, and navigated safely from New York. 
(2) That after rounding Magazine Point, she had steered for Cold Spring 
light to make her usual land, and saw the scow bearing down to the 
westward of a line from Stony Point to Magazine Point. (3) That the 
scow at 500 yards began sheering to the eastward. (4) That the steam- 
er slowed, stopped, backed and got stern way on her when just past the 
rocks Brothers, and the wind acting upon the saloon built upon ner up- 
per deck aft, swung her stern to tbe eastward, and her head to 
the west. (5) That while in this position, and within 100 feet of the 
rocks, the scow struck her stem. *6) That the steamer had not been 
sheered to the eastward, although her retrograde movement and the 
swing of her lights might have had that appearance from the scow. 

For the scow it was alleged (1) That she had seen the lights of the 
Splendid sheer off to the east when off Magazine Point, and saw at the 
same time the light of another steamboat sheer off to the west shore. 
(2)That she was ignorant that the Splendid was making the Cold 
Spring landing. (3) That she luffed to give her more room. (4) That 
when the Splendid attained a position to the east of her about two 
lengths, ana some hundred yards south, she suddenl v sheered west and 
hailed the scow to put her helm up, which was done, that she had 
barely felt the change when the collision took place. 

D. McMakon and W. Q. Morton, for the steamboat 

JE C. and C. W. Benedict, for the scow. 

Nelson, Circuit Judge. — The libel was filed in this case by the steam- 
boat against the scow to recover damages for a collision that occurred on 
the North River, on the 6th Nov., 1850, about eleven o'clock at night, 
opposite the Two Brothers, a ledge of rocks a little below Cold Spring, 
The Steamboat was going up the river with a load of passengers for 
Hamburg, her place of destination, and the scow was descending with 
a cargo of lumber. The scow struck the steamboat nearly head on 
against her stem, a little to the starboard, knocking the stem out and 
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breaking the planks bo that she was obliged to be run on to the west 
shore, Where she filled and sunk. The testimony is quite contradictory 
in the case, in respect to the management and course of the respective 
vessels ; the persons on the steamboat maintaining, that after she had 
rounded Magazine Point, and was in her usual course for Gold Spring, 
one of her stopping places, and on the eastern shore of the river, the 
scow in descending tne river on a course off her larboard bow, sudden- 
ly changed it more easterly, and persevered in the same until the col- 
lision occurred ; while those on board the scow insist that that she pur- 
sued her course down the river, giving a wide berth to the steamboat 
to pass on her larboard side ; but that, as the two vessels neared each 
other, the steamboat took a sheer to the west and persevered in it till 
a collision was unavoidable. The night was very dark and the wind 
fresh from the northwest, the scow moving from five to six knots the 
hour, and the steamboat about eight. There were four hands on 
board the scow — the captain, first and second pilots and stew- 
ard — all of whom saw the steamboat at a considerable distance, 
and were on the lookout from the time she was first discovered until 
the collision, who concur in maintaining the position and course of 
the scow, and fault of the steamboat. While on the other side, the pi- 
lot was the only person on board who saw the scow until the moment 
of the collision. In this conflict of evidence, whatever may be the real 
truth of the course and management of the vessels preceding, and at 
the time of the accident, it is impossible for us to say, as the case stands, 
that the scow was in fault, so as to hold her responsible for the conse- 
quences. The misfortune of the steamboat is, tnat under the circum- 
stances of the night and weather, she had no proper lookout on board, 
and hence, in addition to this neglect of prudence and of the established 
. nautical rule, she is deprived of the usual and most important witness 
on these occasions as to the position and course of the two vessels. 
Although the pilot may be a witness deserving great consideration in 
respect to the course of his own vessel, he is not, from the necessity be 
is under of attending specially to his own peculiar duties, the best wit- 
ness in respect to the position and course of the approaching vessel in 
a dark and cloudy night A competent lookout, at a station the mo6t 
favorable to discharge his duty is much more reliable under such cir- 
cumstances. The scow has decidedly the advantage in this respect. 
Her master, in consequence of the darkness of the night, gave his 
helm to the pilot, and took the poet of lookout himself; and as a con- 
sequence is enabled to give us a clear and intelligible account of the cir- 
cumstances that led to the unfortunate accident, and he is confirmed 
by the other hands on board ; and also, as far as they go, by the hands 
on board the sloop Index, in the vicinity at the time. The gravamen 
of the libel is, that while the steamboat was on her course N. £• to 
Cold Spring, and passing in a direction as near the Two Brothers as 
was sale, the scow changed her course from her direction down the 
river to the eastward, which compelled the former to slow, and stop to 
avoid running upon the rocks, which with the wind had the effect to 
change her position, by swinging her bow westward, and while in this 
condition she was run into by the scow, which, at this time had come 
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-lose to the rocks, and having the wind free, and should have borne for- 
ler towards the middle of the river. Bat, the difficulty is, the weight 
f the proofs is against this theory. No persons having been stationed 
n board the steamboat to look out, the night being dark, and none of 
•be hands, but the pilot, having seen the scow till in the midst of the 
ilarm, upon the ringing of the bells to slow and stop, we have no intel- 
ligible or reliable account of the transaction from her ; and the persons 
on the dock at Cold Spring knew nothing about it, as the night was too 
dark for them to see it. It has also been urged that the scow made a 
wrong manoeuvre at the time of the collision, by ordering the man at the 
helm to keep hard away, thereby bearing more to the eastward, but 
the hands upon the scow all agreed that this order was given from the 
steamboat, and was followed at the moment of the peril, in deference 
to the supposed superior opportunity and skill of those on board of her 
Without pursuing the examination of the case further, I am satisfied 
the decree of the court below iB right, and should be affirmed but 
with costs of this court only.* 



& $. Supnmt Court 
(Monroe General Term, 1853.) 

Before JOHNSON, STRONG and BELDEN, Justices. 

George T. Spencer, Respondent, against Mabctjs M. Wheelocx and 
Ralph Baboook, Appellants. 

The distinction between legal and equitable remedies is not abolished by toe Code. That 
distinction consisted mainly in the different modes of trial and the different kinds of relief 
in the two classes of action. 

These differences still exist. 

Sections 252, 253 and 254 preserve the distinction as to the manner of trial, and sections 375 
and 276 as to the modes of relief. 

The different rules as to parties at common law and in equity, arose out of, and were msepa* 
rmbly connected with these distinctions. 

Sections 118 and 119 of the Code are from their nature and from their relation to other pro- 
visions of the same act, necessarily limited in their operation to actions seeking equitable 
relief. 

Section 120 of the Code which provides that u persons severally liable upon the same obHra- 
tion or instrument" may be included in the same action, applies to written obligations oolv. 

Two persons liable for the tame debt but by different contracts cannot under the Code be 
votA jointly in an action brought simply for the recovery of the debt 

Such a case comes within Sub. $ of Sec. 144 of the Code, and the error is sufficient ground Jar 
a nonsuit at the triaL 

The complaint in this case alleges, that the defendant, Wheeloclc, 
beincr desirous to purchase certain goods and merchandize from one 
William J. Arnold, upon credit, procured from the defendant, Bab- 
cock, and delivered to Arnold, the following agreement in writing, 
to wit: 

• Not*.— The District Court had dismissed the libel without costs to either parly. 
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" In consideration of the sum of one dollar to me in hand paid, I do 
hereby agree to pay, or cause to be paid, to William J. Arnold, his 
heirs or assigns, such sums and amounts as Marcus M. Wheelock shall 
trade or cause to be traded at the store of said Arnold from the date 
hereof until 1 may forbid more goods being delivered upon the condi- 
tions of this consideration. 

"The amount so accruing may be applied on a certain contract be- 
tween Ralph Babcock and William J. Arnold for Lot No. 4, in Block 
65, in the Village of Corning; said article bearing date September 23d, 
1844 ; or in payment to Babcock and Arnold by W. J. Arnold through 
the undersigned for stock of goods as described in the annexed con- 
tract, dated Corning, April 1st, 1849. (Signed) 

« RALPH BABCOCK." 

It then states that after the date and delivery of the said agreement, 
the defendant, Wheelock, purchased at the store of Arnold, goods and 
merchandise to the amount of $4192.01, which were sold and deliv- 
ered to said Wheelock, and for which he promised to pay. It also 
avers that the claim against Wheelock for tne goods together with the 
agreement or guaranty of Babcock had been duly assigned to the plain- 
tin ; and concludes as follows : 

" The j)laintiff demands judgment against the said Ralph Babcock 
and Marcus M. Wheelock for the said sum of $4192.01, and interest 
as above 6tated." 

The defendant, Wheelock, put in a general answer, denying each 
and every allegation of the complaint ; and the defendant, Babcock, a 
separate answer, setting out the agreement referred to in the guaranty 
as annexed thereto, together with various other special matters, and 
claiming a set-off against Arnold to the full amount of the indebtedness, 
and to this answer the plaintiff replied. 

The cause was referred, and upon the trial before the referee, after 
the plaintiff had rested, the defendant's counsel moved for a nonsuit 
upon the following grounds : 

1. That the complaint does not state facts sufficient to constitute a 
cause of action against the defendants. 

2. That the credit being given to Wheelock upon the books of Ar- 
nold, the undertaking of Babcock is collateral. 

3. That no joint undertaking on the part of the defendants is shown. 
This motion was denied. The defendants then made various offers of 

evidence in their defence, which having been overruled, the cause was 
argued and submitted to the referee ; who afterwards made a report 
in favor of the plaintiffs against each of the defendants separately for 
the sum of $3124.42 ; upon which report judgment was entered against 
the defendants in the following words, viz : 

" On motion of Geo. T. Spencer, plaintiff, it is adjudged that the 
. said plaintiff recover severally of the said defendants, Ralph Babcock 
and Marcus M . Wheelock the said sum of three thousand one hundred 
and twenty-four dollars and forty-two cents, with 6eventy-nine dollars 
and forty-three cents costs, and disbursements ; in all amounting to 
the sum of three thousand two hundred and three dollars and eighty- 
five cents." 
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From this judgment the defendants appealed to the General Term. 

8ei*den, J. — It is clear that prior to the code this action could not have 
beqn maintained. At common law a plaintiff could not bring a joint ac- 
tion against two defendants bonnd by distinct and separate contracts. 

That the contracts of the defendants, Babcock and Wheelock, as set 
forth in the complaint in this case, are entirely distinct is plain. They 
were not made at the same time, nor upon the same consideration ; 
One was made in writing, the other by parole ; one contains special 
provisions, the other none ; one is express, while the other is, or may 
be, implied. Such a heterogeneous combination in a single count, is 
plainly repugnant to the principles of the common law, and must be 
sustained, if at all, by some statutory provision. 

The plaintiff relies upon Sections 118 and 119 of the Code, as au- 
thorizing the course adopted ; and this imposes upon us the difficult 
task of putting a construction upon those sections. Do they, as is sup- 
posed by some, abolish all distinction as to parties between legal and 
equitable actions? 

This is an important question, involving to some extent the great 
judicial problem of the day, as to the practicability of entirely as- 
similating the practice and pleadings in the two classes of actions. 

There is no doubt, that where the intention of the legislature is clear, 
it is the duty of Courts to carry out that intention, unless it comes in 
conflict with the Constitution. But it is not always easy to ascertain 
the precise object of a legislative enactment. It is frequently necessa- 
ry to look at the nature of the evil, as well as of the remedy ; and to 
construe one provision in the light of many others bearing upon the 
same subject. 

This is no less true of the Code than of other statutes ; and hence it 
often happens that the interpretation which seems most obvious to a 
casual reader, is not that which would result from a careful and intel- 
ligent examination. 

We cannot safely construe the sections in question without looking 
at the nature of the distinctions which formerly prevailed as topartie*, 
between actions at law and in equity. If these distinctions were acci- 
dental and artificial merely, having no foundation in the nature of the 
actions, we should readily adopt a construction which would abolish 
them, as the true interpretation of the intent of the legislature. On 
the other hand, if we see cogent reasons for those distinctions, growing 
out of the nature of the proceedings themselves, and inseparable from 
them, we should of course pause before imputing to the legislature a 
design to abrogate them. 

To appreciate the reasons for the rules in regard to parties, which 
have heretofore obtained at law, it is indispensable to recur to that 
which has moulded all the forms and modes of proceeding in common 
law actions ; — I mean trial by jury. 

The necessity for having issues which are to be tried by a jury as 
simple as possible, is too plain to be denied. There is difficulty enough 
in harmonizing the views of twelve men, where the issues to be tried 
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are single; complicate them, and a jury can serve no other purpose 
than to echo the ipse dixit of the judge. 

There can be no doubt that all those rules of common law pleading 
which tended to narrow the contest of the parties down to a single 
point, originated in diis necessity. The roles as to patties in suits <& 
law spring from the same source* If suits were rendered complex, by 
multiplying parties having a diversity of rights, they could no longer 
be tried by jury; because such cases imperatively require a power in 
the court to adapt its judgment to the particular circumstances of each 
party; a power which could not be exercised without the finding by 
the jury of a special verdict in every case. This would be dilatory, in- 
convenient and impracticable. Juries can profitably deal with sim- 
ple issues only ; and of course with those cases alone in which the 
rights of all the plaintifis upon the one hand, and of the defendants 
upon the other are the same* 

The connection between the modes of trial, the rules in regard to 
parties and pleadings, and the nature of the judgment in common law 
and in equitable actions, respectively, is plain. Each system is har- 
monious in itself, and any attempt to blend them' must necessarily end 
in confusion ; or in the virtual destruction of one or the other class of 
remedies. 

The subject may perhaps be elucidated by one or two examples. 

A. buys land of B. ana brings ejectment to obtain possession* mik- 
ing G. and D., who claim liens upon the land, one as a mortgagee and 
the other as a judgment creditor, parties ; (as it is proper to do if See. 
118 is to be construed as claimed by the plaintiff, and as was intimated 
by Mr Justice Parker in WetiUnph v. Bortd, 4 How, Pr. R 858.) 
It is claimed by A. that the mortgage is fraudulent, and the judgment 
usurious. B. defends on the ground that the deed was never delivered. 

There would be some little difficulty in framing the pleadings in 
such a case so as to present the various issues in a form suitable for a 
jury. But suppose this task to be successfully performed. How are 
the issues to be tried, separately, or together I In what order are the 
witnesses to be introduced ? How will the jury succeed in keeping 
the several issues distinct, and in analysing and arranging the testi- 
mony bearing upon them ! 

Take another case— Sec. 119 provides that if the consent of one who 
should be a coplaintiff cannot be obtained, he may be made a defend- 
ant. Suppose then, one of two joint obligees wishes to bring an action 
upon the bond, and the other refbses ; may the latter be made a de- 
fendant under this section I If so, when the case comes to the trial, 
which of the two obligees is to have a verdict i 

But it is unnecessary to dwell upon the inconveniences which would 
result from such a construction of sections 118 and 119. It is utterly 
repugnant to the Code itself. It is true that the preamble to the Code 
which declares it to be expedient that the distinction between legal 
and equitable remedies should no longer continue ; and sec. 69, which 
enacts that the distinction between actions at law and suits in equity 
is abolished tend to support the construction contended for. But 
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then it is manifest that the distinction between legal and equitable 
remedies is not abolished by the Code. That distinction consisted 
mainly in the different modes, of trial and the different kinds of relief 
in the two classes of action. These differences still remain in full force. 
Sections 252, 253 and 254 preserve the distinction aa to the manner 
of trial, and sections 275 ana 276 as to the modes of reKe£ 

To abolish the distinction as to parties, while it is maintained as to 
the trial, would tend to confusion*, and the legislature could, I think, 
never have intended it. 

Bat if this difficulty in the way of the construction contended for 
were overcome, there ia another which I deem insurmountable. 

If all persons interested are to be made parties without regard to the 
question whether the action be legal or equitable, and if the same per- 
sons may in some cases be either plaintine or defendants, it is indis- 
pensable that the court be invested in all com* with a discretion as to 
costs. Justice cannot be even tolerably administered without it. 

Bat the Code confers no soch discretion upon the court in legal ac- 
tions. On the contrary, Sections 30A and 305 expressly prohibit its 
exercise. It is conferred by section 806 in equitable actions only. 
This is decisive of the question we are considering. 

The equity rule as to parties is utterly incompatible with Ac com- 
mon law rule as to costs. 

My conclusion therefore is that sections 118 and 119 are from their 
nature and from their relation to other provisions of the Code, neces- 
sarily limited to their operation, to actions seeking equitable relief, and 
cannot therefore aid the plaintiff in this case. 

It was. insisted upon the argument that the action might be sustained 
?nder section 120 of the Code, which provides that " persons severally 
liable upon the same obligation, or instrument" may be included in 
the same action. It was argued that the word obligation as here used, 
was co-extensive in significance with the words debt or duty, and that 
as the defendants were liable for the same debt, the case came within 

Htv bitty nm/n. 

But it is apparent, I think, from the scope of the section, and the 
connection in which the word obligation: is used, that its signification 
is more limited. The word instrument seems to have been added, be- 
cause it was apprehended that the word obligation might not have been 
broad enough to include every species of written contract to which it 
was intended the provisions should apply. It was plainly intended as 
a mere amplification of the word obligation,, and not as providing for 
a distinct class of cases. I think it clear that the section applies to 
written obligations only. 

One only remaining inquiry is,, whether advantage can be taken of 
this misjoinder of parties upon the trial, when the defendants have failed 
ed to demur ? 

It was insisted by the plain tiffs, that if the action was wrongly brought 
against the two defendants, jointly, the error being apparent upon the 
face of the complaint, they were bound to demur, and that not having 
done so, they must be deemed to have waived the objection. — Code. 
See. 148. 
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This brings up an important question as to the construction of the 
4th, 5th and 6th subdivisions of Sec. 144. 

In the case of White v. Loro and others, 7 Bar. S. C. R. 204, where 
the plaintiff had brought a joint action against the maker and endors- 
ers of a promissory note not negotiable, alleging a guaranty by the lat- 
ter, Mr Justice Hand, on demurrer to the complaint, seems to have 
treated it as a case of misjoinder of causes of action, within sub. 5, of 
sec. 144.; while Mr Justice Willard, in The Montgomery Co. Bank v. 
The Albany City and The New York State Banks, 8 Bar. S. C. E. 396, 
considers the error as a "defect of parties" within sub. 4 of the same 
section ; and again in Ingraham v. Baldwin, 12 Bar. S. C. R. 9, the 
same judge treats a misjoinder of plaintiffs as following within the 
same provision. 

To me, however, the case would seem to fall more clearly within the 
6th sub. of the sec. than either of the others. 

A u defect of parties " means, I apprehend, a want of proper parties ; 
and there is nothing in the nature of the causes of action here, nor was 
there in the cases referred to, rendering it improper to join them. The 
error is, that the complaint does not 6tate facts sufficient to constitute 
a cause of action against the defendants jointly, which in an action up- 
on contract to recover damages only, he must do. 

Unless the case is within sub. 6, the error is waived by omitting to 
demur ; Sec. 143. The consequence would be that a plaintiff might 
sue in a single action, one man upon a promissory note, another upon 
a bond, a third upon a contract to build a house, and a fourth upon an 
agreement to sell a farm, and unless the defendants demur, the action 
must be tried against them all. This would be intolerable and absurd. 

By the common law, this error was always held to be a sufficient 
ground of nonsuit at the trial, and I find nothing in the Code to change 
the law in this respect. 

The judgment is therefore erroneous, and must be reversed. 
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Before OAKLEY, Ch. J., and DUER and PAINE, Justices. 

Thomas Carnley, Sheriff, and Joseph W. Colton, appellants, against 
Calvin Hull, respondent. 

Where, by the terms of a chattel mortgage, the mortgagee has an immediate right of pos- 
session, the property cannot be levied on and sold under an execution against the 
mortgagor. 

But where the mortgagor has a right of possession for a limited period, the weight of autho- 
rity is, that his possessory interest is a proper object of levy and sale. 

The sale, however, in this case, must be confined to the interest of the mortgagor, for if the 
Sheriff, having noticeof the mortgage, sell the entire property as that of the mortgagor, 
he renders himself liable to the mortgagee, at least to the extent of the mortgage debt. 
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A provision in a mortgage that the mortgagor may retain the possession until a default in 
the payment of the debt, is no evidence of a trust, affecting the validity of the mortgage. 

If the continual possession of the mortgagor under sucn a provision is any evidence of fraud, 
it only raises a presumption that may he repelled, and the finding of a jury or judge nega- 
tiving a fraudulent intent, is conclusive. 

Upon these grounds judgment for plaintiff affirmed with costs. 

On or about the 14th of August 1850, Francis Michelin mortgaged to 
the respondent, certain Lithographic Presses and Stones, of the value 
of $600, to secure the payment of $230, the sum of $100 with interest 
payable in six months, and the balance in one year from the date of 
the mortgage ; and until default should be made in the payment, it 
was provided by the terms of the mortgage, that the mortgagor should 
"remain and continue in the quiet and peaceable possession of the 
said goods and chattels, and the full and free enjoyment of the same." 
The mortgage was filed in the Clerk's office in King's County, on the 
15th of August. Michelin testified that the property mortgaged was 
worth $1,125. 

On the 28th of September, 1850, Col ton, one of the appellants, 
recovered judgment against Michelin, and on the same day issued 
execution against him, which came into the hands of the defendant, 
Carnley, was levied on the property mortgaged, and the same was sold 
on the 8th of November. The execution was returned satisfied, De- 
cember 9th, 1850. Michclin's counsel gave notice of the mortgage, 
by direction of the mortgagor. The property was purchased by Wil- 
liam Holbrook ; but Micuelin has continued in the use of it from the 
sale to the present time, first at the place where it was levied on, and 
since in Fulton Street. The respondent has since called on Michelin — has 
known where to find the property, but has never pursued it or asked 
Michelin to pay the debt. Michelin swears that there was property to 
the value of $500 or $600 sold, that was not included in the mortgage. 

The question principally involved is, whether personal property of 
great value, mortgaged for a small sum, the mortgagor having both 
the actual possession and the right of possession, is liable to be sold on 
execution against the mortgagor. 

E. W. and G. T. Chester, and A. «/". Yanderpoel, made and argued 
the following points. 

I. The appellant holds the affirmative of the question, and insists 
that this property was subject to sale by the Sheriff, and was rightfully 
sold. 

H. The Sheriff, in levying, was bound to levy on the property in 
substance, and not upon a right or interest springing out of the property. 
The property, if rightfully subject to the mortgage, was sold subject to 
it, and was liable to pay the mortgage debt. 

III. The Sheriff in levying on property so circumstanced, is only to 
inquire whether he may lawfully seize and sell, but is not bound either 
in levying or selling, to admit or decide upon the validity of the mort- 
gage. Caveat emptor applies to the purchaser. He gets the right and 
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tide of the defendant ia execution, not the right of a third person. 
The Sheriff is liable to such third person, only in case his right is sueh 
that the levy is a trespass. 

IV. The Sheriff was not a trespasser— the mortgagee having neither 
the actual nor constructive possession, nor the right of possession, could 
maintain neither trespass, trover nor case.. In these actions was for- 
merly to be found a remedy for every injury to personal property. 
The code has created no new rights, but only changed the form of 
remedy for a wrong. 

Y. Assuming that the mortgage is valid, the mortgagor having 
the right to the possession, the mortgagee's only action would be in 
the nature of case for an injury to the reversion. Thk would only lie 
for an injury or a destruction of the property. The sale could not 
impair or affect the right of the mortgagee ; his mortgage, notwith- 
standing the sale, remained a lien on the property in the hands of the 
purchaser, and he could take it from the purchaser when his mortgage 
became due, in the same manner as he could from the mortgagor. 
Bank of Lansingburgh v. Grary, 1 Barb. S. C, 542. Jfurd v. West^ 
7 Cow. 752. Gordon v. Harper, 7 T. R., 9. Van Antwerp v. JTeuh 
man, 2 Cow. Jackson v. Parker, 1 M. and S., 234. 2 Saund. R., 47, 
(d.) (f.) and cases cited. 

1. The Sheriff did not give notice that he sold subject to the mort- 
gage. If he had done so, would he have been less a wrong doer! He 
haa no. right to judge whether the mortgage was valid — whether it 
was bona fide — whether paid or unpaid. It was enough that he had 
the right to levy, sell and give possession. Ought he to have given 
notice that he sold subject to the mortgage, provided it was valid t 
Whether he gave such notice or not, all knew that he did so sell, and 
the mortgagee was not damaged, much less injured by such an unusual 
notice not being given. The levy is as much a trespass on the mort- 
gagee's rights with the notice, as without. 

I. If any one has a right to complain that the notice was not given, 
that the property was sold subject to the mortgage, it is the purchaser. 
But he pretends to no ignorance, and if the mortgagor is to be believed, . 
he can well afford to pay the mortgage, since the value of the property 
sold, was from $1600 to $1700, and it does not appear to have been 
sold for more than enough to satisfy the execution. 

3. There is no evidence that the plaintiff waa damaged, nor of any 
amount of damage, by the sale. 

VI. The Sheriff has not, either in law or in fact, destroyed any right 
of the respondent to the property, nor created any difficulty in the 
assertion of that right. The property was all sold to one purchaser. 
In law, the mortgage is just as effectual against the property as before 
the levy ; in fact, the property has been as much within reach of the 
mortgagee, as if the levy nad not been made. The property has been 
with the mortgagor, and at or within a few steps of its former situs, 
ever since the sale. The purchaser has done no act in regard to it, 
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that the mortgagee had not a fall right to do. What wrong then has 
been done f What injury or damage suffered ? 

VII. If the respondent has a right of action, that right accrued on the 
day of sale, and was independent of the time when money was paya- 
ble by the terms of the mortgage. The demand upon the Sheriff after 
tie sale, and paying over the money was a nullity, and created no 
right of action. 

V III. The finding was contrary both to law and evidence, and ought 
to be set aside, and judgment entered for the appellant. 

IX. The mortgage provides that until default be made in the 
payment of the said sum of money, the mortgagor is to remain and 
continue in the " quiet and peaceable possession of the said goods and 
chattels, and in the full and free enjoyment of the same." This is a 
44 trust for the use of the person making" the mortgage, and the statute 
declares it " void as against the creditors existing, or subsequent of 
such persons." 2 E. S., 135, § 1. Spies v. Boyd, 11th vol. Legal 
Observer, 54. Oriswold v. Sheldon, 4 Corns., 581. 

1. This section is wholly independent of the subsequent provisions 
in Sec. 5 in the same title, and of the 1st section of Title 3, same chap., 
7, (p. 137.) 

2. Under the Revised Statutes the distinction between an absolute 
sale and a mortgage of goods was abolished. A mortgage acquires 
the same right to the immediate possession as the vendee in the case 
of an absolute sale. Continued possession by the mortgagee is in 
derogation of the legal nature of the conveyance. 2R.S, 136, Sec. 5. 
Doane v. Eddy, 16 Wend., 523. Randall v. Cook, 17 Wend., 53. 

3. Where the possession is in derogation of the legal nature of the 
conveyance, the law presumes it may be by a secret conpent or agree- 
ment of the parties, and pronounces it fraudulent and void, unless tbe 
good faith of the parties, and absence of fraudulent intent, is made to 
appear. The law will only sanction it as a privilege granted by the 
mortgagee or vendee, founded on motives satisfactory to a jury, or 
where the situation of the property forbids an actual taking of* pos- 
session. 

But where the face of the instrument by which the party places the 
legal title out of his own control and beyond the reach of his creditors, 
he retains to himself the right of possession, and full and free enjoy- 
ment for a certain time, be creates a trust in the property for his own 
use, a right which the statute says he shall not have, and makes his £ct 
void. Goodrich v. Downs, 6 Hill, 483. 

4. The right to possess, and fully and freely enjoy personal property, 




„ injury 

of his property, except for its abuse. At the end of the term, the 
property may be worn out or of comparatively little value. It is hard 
to see how this would differ in effect from conferring upon the party 
the right to sell and dispose of the property as his own. Griswold v. 
Sheldon, 4 Corns., 581. Spies v. Boya, 11 Legal Observer, 54. 

vol. zi. 40 
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XII. The plaintiff did not prove the absence of fraudulent intent, 
by facta and circumstances so as to ov ercome the presumption of fraud 
which the law raises from the seller remaining in possession. (Fol. 42 
and 43.) Bandell v. Parker, 3 Sandford, 69. 12 Wend. 

XIV. The demand on the Sheriff of the goods, and his neglect to 
deliver them after be had rightfully parted with the possession, did 
not show any conversion by him, or render him liable. The law makes 
it his duty to take the goods into his possession, and deliver them to 
the purchaser. As well might they in this case have demanded the 
goods of the mortgagor and sued him for a conversion. 

XV. There must be a demand of both defendants, and there is no 
proof that any demand was ever made of the defendant Colton. Mitch- 
ett v. Williams and Roberts, 4 Hill, 13. 

Rrainard and Rice, and D. D. Field for the respondent, made and 
argued the following pointe. 

This is an appeal from a" judgment in favor of the above plaintiff, 
entered October 19th, 1852. 

This judgment was for the amount due plaintiff upon a mortgage of 
chattels, which chattels were levied upon and sold by the Sheriff above 
named, under execution, in favor of the defendant Colton, against the 
property of the mortgagor of said chattels. 

The judgment should be affirmed. 

I. A bona fide mortgage of chattels, duly executed and filed, passes 
the legal title to such chattels to the mortgagee. Story on Bailments, 
sees. 287, 288, and cases there cited. 

In respect to title, the Statutes of this State have abolished all dis- 
tinction between absolute sales and mortgages of chattels. Randall 
vs. Cook, 17 Wen., 523. 

It matters not that a mortgagor continues in possession of chattels 
mortgaged, or that he has a right to hold such chattels for a definite 
period. He is simply a bailee, until the coudition of the mortgage has 
been complied with. Fuller v. Acker, 1 Hill 473, Rogers v.nadery, 
Insurance Co., 6 Page 583. 

II. The interest ot a mortgagor in such case is a limited, prescribed 
interest. His use, appropriation and possession of such chattels, are 
limited and prescribed. Smith vs. Acker, 23 Wen., 653. 

A sale, any interference with the title of the mortgagee, any ac- 
inconsistent with such prescribed use on the part of the mortgagor, 
would at once terminate his right to possession ; and at all times the 
interest of the mortgagee is one which the Courts will protect. Ma- 
throne v. Bouen, 1 Com. 295 ; Wheeler v. McMarland; 10 Wen. 318 ; 
Rowland v. Mittett, 3 Sam. sup. 607. 

III. A stranger, claiming under mortgagor, can hold no more than 
his limited and prescribed interest. 

A levy upon and sale of mortgaged chattels, under execution against 
property of the mortgagor, is an unlawful interference with the inter- 
est of the mortgagee, tor which he has a remedy against the officer. 
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Otis v. Wood; 3 Wen. 500 ; Bailey v. Barton cfe Wen ; 339 (see 
347.) Butler v. Miller ; 1 Cora. 496. 

IV. The duty of a Sheriff is well established. He should discrim- 
nate. If he does more than is necessary under his authority, he is a 
trespasser. Oomyn R. (619 naval page) King v. Manning * Waddell 
v. Cook ; 2 Hill 47; Netvittev. Brown ; 15 Ma68. 82; BurraU v. 
Acker : 23 Wen. 60<J, &c. 

V. The principle governing in cases of sales of partnership property, 
under execution against property of one partner, or of property held 
by tenants in common or joint tenants under execution against prop- 
erty of a single tenant, is equally applicable to the case of a sale or 
mortgaged chattels under execution against the property of the mort- 
gagor. White v. Phelps, 12 N. H. 382. 

Y I. The Sheriff, or officer, by levy upon, and absolute sale of chat- 
tels mortgaged, assumes, personally, the payment and satisfaction of 
the mortgage. 



By the Court, Dtjer, J. — A chattel mortgage in all cases vests the 
legal title in the mortgagee, and where, by the terms of the instru- 
ment, he has the immediate right of possession, the property cannot 
be rightfully levied on and sold under an execution against the mort- 
gagor, even when the possession has not, in fact, been changed. In 
these cases the mortgagee is, in judgment of law, the absolute owner. 
The mortgagor a mere bailee at sufferance. Marsh v. Lawrence, 4 
Cow. 469, Otis v. Wood, 3 Wend. 500, and McCracken v. Lute, cited 
in the opiuion of the Court. Bailey v. Burton, 8 Wend. 346, Mattir 
son v. Baucas, 1 Comst. 295. 

On the other hand, where the mortgagor is entitled to the possession 
for a definite period, the weight of authority seems to be, that his pos- 
sessory interest is a proper object of levy and sale, and without mean- 
ing to commit ourselves by a positive opinion, we shall assume, for the 
purposes of this decision, that such is the law. 

In this case, Michelin, the mortgagor, by an express clause in the 
mortgage, was to continue in the possession of the goods and chattels 
mortgaged, until a default in the payment of the principal debt, and 
it was during the period that he was thus entitled to the possession, 
that the levy and sale, which are the subject of the complaint, were 
made. The Mortgage had previously, however, been filed, and the 
Sheriff had also express notice of its existence and terms, and the ques- 
tion is, whether thus charged with notice constructive and actual, he 
has not rendered himself liable in the present action, by his proceeding 
to sell and deliver to the purchaser, the entire property as that of the 
debtor. If he is liable, the other defendant, the judgment creditor, 
under whose direction and authority he acted, must be equally so. If 
the claim and rights of the plaintiff as mortgagee have been disregarded 
and violated, they are jointly liable as wrong doers. 

The question as to the liability of the Sheriff, we believe, has not 
arisen in any case, in all its circumstances, similar to the present, but 
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it has arisen and been determined in several cases so strictly analo- 
gous, that, in principle, they are not distinguishable. 

The leading case is Wheeler v. McFarland, 10 Wend. 320. The plain- 
tiff had a lien for advances made by him to the judgment debtor on the 
property Levied on by the Sheriff, who had notice of the facts, but who, 
nevertheless, proceeded to take possession of, and advertise for sale, 
the whole of tne property, as belonging absolutely to the debtor. The 
Court held that by thus acting, he rendered himself liable as a tres- 
passer ab initio, so as to entitle the plaintiff to a recovery against him 
in an action of replevin. It is true that the lien of the plaintiff in 
this case was created by a pledge, and not a mortgage, but as the 
interest of a pledgor is just as liable to be sold under an execution as 
the qualified interest of a mortgagor, (2 B. S.jp. 366 e. 20) we cannot 
perceive that this distinction detracts at all from the weight of the 
decision, as a relevant authority. 

So the interest of a debtor, as a joint-owner or partner, may un- 
doubtedly be sold under an execution against him, but if the Sheriff, 
having notice, proceeds to Bell the entire property, thus jointly held, 
as that of the aebtor, it is settled by many decisions that be becomes 
immediately liable to the other joint owners or partners, who are en- 
titled to recover against him in a suitable action, the property itself, 
or its value. Walsh, v. Adams, 3 Denio 125. Waadell v. Coit^ 2 
Hill 49, MeUville v. Brown, 15 Mass. 82, White v. Phelps, 12 N. H. 
R. 182, Johnson v. Evans, 7 Mann & Oeang 240. 

These decisions, as it seems to us, can only be explained and justified 
upon the ground that, whenever it is known to the Sheriff, or he has 
reason to believe, that the interest of the judgment debtor in the pro- 
perty upon which he has levied, is special and limited, it is his auty 
to declare the fact, and by express words, confine the sale to such 
right, title and interest, as the debtor may really possess. It is this 
doctrine, therefore, that we must now consider as established, and so 
far from thinking that goods covered by a mortgage can be justly 
excepted from its operation, we are clearly of opinion that it is to the 
relation of mortgagor and mortgagee, that it applies with a peculiar 
force. A mortgagee of chattels is in all cases, the real owner, and the 
mortgagor when permitted to retain the possession, simply his bailee. 
(Bmcrqft v. Jones, 4 Comst. 509, Fuller v. Acker, 1 Hill 473 ; Bogera 
v. Traders' Ins. Co. 6 ; page 583.) . 

And, as we before intimated, we seriously doubt whether a right of 
possession which in its nature is strictly personal and incapable of 
transfer, (for if a power of disposition is given to the mortgagor the 
mortgage itself is fraudulent and void, 2 Comst. 581) is a proper sub- 
ject of levy and sale, under an execution, at all. Where fraud cannot 
be justly imputed, we see no reason why the rights and interests of a 
mortgagee ought not to be as carefully protected as those of a pledgee, 
and consequently, if a sale of goods and chattels covered by a mort- 
gage is allowable at all under an execution against the mortgagor, it 
is evident, that it ought to be so conducted as not to defeat, or in any 
degree impair, the remedy of the mortgagee. It should therefore 
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comprehend the entire property, as a single lot, be limited to the right 
and interest of the defendant* and be expressly subject to all the terms 
and conditions of hie prior conveyance. 

It is said, that when the property levied upon is in the possession of 
the mortgagor, the Sheriff is not bound to inquire and determine 
whether the mortgage is valid or not — in other words, he has a right 
to be silent, and cast the risk upon the purchaser. The reply is, that 
the duty of the Sheriff to inquire and determine whether the defendant 
is an absolute owner, or has only a special and limited interest, is 
exactly the same, in the case of a mortgage as in that of a pledge or 
of a partnership — a pledge may be a cover for fraud, as well as a 
mortgage — the asserted partnership may not exist, or may not embrace 
the goods in question. The Sheriff, however, in proclaiming the fact 
that a title is asserted by a third person, to which that of the defendant 
in the execution is subordinate, and in selling the property subject to 
this claim, determines nothing as to its validity — -he merely pursues 
the course which the law judges to be necessary for the protection of 
rights and interests, which migut otherwise be sacrificed or endangered ; 
he cannot say that a mortgage duly filed is a valid security, but he 
cannot treat it as not existing. He has no right to say that it is invalid 
by selling the property which it embraces, as belonging absolutely to 
the judgment debtor — it is at his own peril that he thus constructs the sale 
as embracing a denial of the title of the mortgagee, it is an invasion 
of his rights, for which the law gives him an appropriate remedy. 
When the mortgage is valid, the Sheriff is as much a trespasser and 
wrong doer as if the judgment debtor had no interest in the property 
at all. 

There is no force in the objection that the property is still subject to 
the mortgage, and as such, may be even now seized and sold by the 
Sheriff. In all cases where goods are wrongfully sold, the owner has 
an election to reclaim the property from the hands of the purchaser, 
or recover its value from the tortious vendor. If the 6ale made by the 
defendant was unlawful, we see no reason for denying this election to 
the plaintiff. 

The result is, that the defendants must be answerable in damages to 
the full extent of the sum for which judgment has been rendered agains* 
them, unless the title of the plaintiff as mortgagee can be successfully 
impeached. If the mortgage, as has been contended, was upon its face 
fraudulent and void as against creditors, or was rendered so by the 
continued possession of the mortgagor, the property which it embraced 
was rightly sold under the execution, as belonging exclusively to the 
debtor. It is evident, from the fact, that an indemnity was required 
and given, that it was upon the ground that the mortgage was wholly 
void, that the sale proceeded, and it is upon this ground alone that it 
can be justified. That the mortgage was founded upon a full valuable 
consideration was clearly proved, and is not denied, but it is insisted 
that it was rendered void as against creditors by the provision which 
it contains, that until default in the payment of the monies meant to 
be secured, the " mortgagor should remain and continue in the quite 
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and peaceable possession of the goods and chattels which it embraced, 
and in the full and free enjoyment of the same." The objection is 
founded upon the interpretation given by the Counsel for the defendants 
to S. 1, Tit. 2, of the Statute of Frauds, (2 B. S. p. 135), which de- 
clares that every conveyance, transfer or assignment of goods and chat- 
tels, in trust for the use of the person making the same, shall be void, as 
against his creditors existing or subsequent ; out the learned Counsel we 
think greatly erred in assuming that the stipulation to which he ob- 
jected created a trust in favor of the mortgagor, within the meaning of 
the statute — such a construction may very reasonably be given to a pro- 
vision which not merely gives to the mortgagor for a time the right of 
possession, but authorizes him to deal with the property, during that 
period, as an absolute owner, nor have we any difficulty in assenting to 
the decisions in which in such cases this construction has been adopted ; 
( Wood v. Lowry, 17 Wend. 492 ; Oriswold v. Sheddon^ 4 Comet. 582 ; 
Spies v. Boyd, 11 Leg. Obs. 54.) In 6uch a case, it may be justly 
regarded as the established law. But when the provision is limited 
to the personal use and enjoyment of the property by the mortgagor, 
that it created no trust affecting the validity of the mortgage, was in 
our judgment, expressly decided by the Court of Errors in Smith v. 
Acker (23 Wend. 653), and is a necessary inference from the opinions 
delivered in the Court of Appeals in the recent case of Oriswold v. 
Sheddon. 

The objection arising from the actual possession of the mortgagor 
will be disposed of in a few words. In this Court it has uniformly 
been held that the continued possession of a mortgagor, when consis- 
tent with the terms of the mortgage, and limited to endure only until a 
default in payment, where the mortgage has been duly filed, is not 
even presumptive evidence of a fraudulent intent, nor arc we aware 
that until the adoption of the Revised Statutes, it has ever been doubt- 
ed that such was the established law, in this State, as well as in England. 
The immediate delivery of the possession is indeed essential to the 
validity of a pledge, and its omission, where there is an absolute sale, 
as inconsistent with the nature of the contract, may be justly held to 
raise a presumption of fraud. But the main object of a mortgage, as 
distinguished from a pledge, is to enable the debtor to retain the pos- 
session and enjoyment of the property, so long as he fulfills the condi- 
tions of the contract, and this is just as true of a mortgage of chattels as 
of lands, nor can we believe that the Revised Statutes meant to abolish 
bo important and vital a distinction — we cannot believe that it was 
the intention of the Legislature, in effect, to convert every chattel mort- 
gage into a pledge. As the danger of fraud is now effectually guarded 
Xinst by requiring every such mortgage to be filed {Laws of 1833, 
p. 299), we are not at all disposed to favor a doctrine which is not 
only clearly opposed to the general understanding of those engaged in 
business, but plainly repugnant to their interest and convenience. 

It is not necessary, however, to insist upon these views in the present 
?ase, nor to explain more fully the reasons which have led us to adopt 
hem. Let it be admitted that the act of 1833, requiring a chattel mort- 
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je to be filed, as notice to creditors and purchasers, has not repealed 
these provisions in the Revised Statutes, tfpon which the argument is 
founded (2 E. S. 8. 5, jx 136), and that, according to the literal con- 
struction of those provisions which the Supreme Court has adopted, an 
immediate delivery of the property, followed by an actual and contin- 
ual change of its possession, is just as necessary in the case of a mort- 
gage as of an absolute sale. When there is no such change of posses- 
sion, it is only a presumption of fraud that is raised, and this presump- 
tion,, by the express words of the statute, may be repelled by evidence 
that the mortgage was made " in good faith, and without any intent to 
defraud creditors or purchaser ." This question, it is now settled, is 
a question, not of law but of iact, and hence the finding of the judge, 
by whom alone this cause was tried, must have the same effect as that 
of a jury. He has decided, as a question of fact, that there was no 
fraudulent intent, and as the case is now before us solely upon excep- 
tions of law, we are as much concluded by his decision as we should 
have been by the verdict of a jury. 

The judgment at special term must therefore be affirmed with costs. 



PRACTICE CASES. 



Supreme Court. 

Otis agt. Boss and others. 
(Binghamton General Term, 1853.) 

An answer does not contain a double defence because it denies two facts, both of which are 

necessary to make out a good cause of action. 
All the material facts constituting one cause of action, may be denied generally or specifically 

in one answer, but not in the alternative form. 
The 150th section of the Code, requiring several defences to be separately stated, does not 

relate to defences consisting of mere denials of the allegations in the complaint, but to 

distinct affirmative defences. It must be new matter. 
It seems, that the last clause of section 160, providing for an indefinite and uncertain pleading 

to be made definite and certain, does not apply to defences which consist in mere denials 

of the plaintiff's allegations, but to new matter. 

The facts appear in the opinion of the Court. 

By the Court, Shankland, «7I — The plaintiff moved to strike out a 
portion of the defendants' answer to the complaint, on the ground that 
it set forth two defences, not separately stated, as required by section 
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150 of the Code. The motion was granted at special term, and the 
defendants appeal. 

The complaint alleges that on the &4th of April, 1852, the defend- 
ant EraQtus Ross^ being a merchant in failing circumstances, pur- 
chased of the plaintiff a quantity of goods ; that in order to obtain 
said goods and to deceive and defraud the plaintiff, said Boss repre- 
sented to plaintiff that he was in good and flourishing circumstances, 
and was worth more than three thousand dollars, over and above all 
his debts and liabilities; that such representations were false, and 
were made to obtain possession of said goods — he having no intention 
to pay for them, &c. 

The answer denies that said Boss was much embarrassed, insol- 
vent, or in failing circumstances ; and they further deny that in order 
to obtain said goods, and to deceive and defraud said plaintiff, said 
Ross represented to him that he was in good or flourishing circum- 
stances, or that he was worth more than three thousand dollars, or that 
said Ross did not intend to pay for said goods ; or that such repre- 
sentations, or that any representations made by said Ross to tbe plain- 
tiff, were false, or made for the purpose of obtaining said goods, &c. 
The objection made to the answer is, that if the defendant did not 
make the alleged representations as to his property, then he has a 
good defence on that ground alone ; and if he did make the alleged 
representations, and they were true } then the truth of those represent- 
ations is a defence ; and that by denying the fact of making such 
representations, and also denying that he made false representations, 
two defences are combined in one answer. 

I am of opinion that it is competent for the defendants to answer 
as they have done in this case, because the 149th section of tbe Code 
permits the defendant to deny generally or smciiieally each material 
allegation of the complaint controverted by the defendant ; and every 
material allegation of the complaint not denied by the answer, as 
prescribed by section 149, is admitted (see § 168). The defendants 
had the right by a general denial of the complaint to oblige the plain- 
tiff to prove both the representations and their falsity : and the spe- 
cific denials of the answer require him to do no more tnan that. The 
answer does not contain a double defence because it denies two facts, 
both of which are necessary to make out a good cause of action. 
If this were so, an answer could never deny more than one material 
allegation of the complaint, and would, of necessity, admit all the rest; 
or the defence, although consisting of bald denials of allegations, on 
the other side, would call for as many separate answers as there are 
material allegations to be denied. I am of opinion that all the mate- 
rial facts constituting one cause of action, may be denied in one 
answer, however numerous those facts are. Nor is there anything 
inconsistent in the denials contained in this answer — for it may be 
true, that the defendant, Ross, never represented to the plaintiff that 
he was in good circumstances at the time of the purchase of the 
goods, and yet he may in fact have been in good circumstances. It 
would be exceedingly unjust to drive him to admit, either that he 



THE NEW-YORK LEGAL OBSERVER. 345 

_ N. Y. Supreme Court.— Otis v. Rosa and others. 

made the representations of bis wealth or that the; were false. I 
hold that he may deny both. 

The 150th section of the Code, which is relied on by the plaintiff, 
is, that the defendant may set forth by answer as many defences as he 
shall have, and that they shall each be separately stated. 

This section does not relate to defences which consist of mere deni- 
als of the complaint, but relates to distinct affirmative defences — such 
as payment, statutes of limitations, release, &c. It must be new 
matter. 

The answer seems to be defective, in one respect not alluded to by 
the court at special term, nor in the notice of motion, viz. : it denies 
the allegations in the alternative form, that be made this representa- 
tion, or that, or that, or that — and thus leaves it uncertain which he 
means to deny. The defendants probably intended to use the word 
"nor" instead of "or," but tbey have not done so. 

The last elause of the 160th section of the Code enacts, " that when 
the allegations of a pleading are so indefinite or wneertain that the 
precise nature of the charge or defence is not apparent, the court may 
require the pleading to be made definite and certain by amendment." 

1 have doubts whether this section has relation to defences, which 
consist in bare denials of the plaintiff's allegations, and am inclined 
to think it should be limited in its application to defences of new 
matter contained in an answer. 

But I deem it unnecessary to decide the doubt in this case, for the 
season that the application did not ask to have the answer made 
more definite or certain, but asked to have the defendants elect which 
Of two defences they would rely on, and to have the other stricken 
out. 

But it is said that this is not an appealable order, because it does 
not involve the merits. I am of opinion that striking out the denial 
of any material allegation in a complaint, and thereby obliging the 
defendant to admit that allegation, does involve the merits ; and such 
was the decision reported in 4 How. Pr. R. 314. 

I am of opinion that the decision at special term is erroneous, and 
Bhould be reversed with costs of this appeal, and ten dollars costs of 
defending the motion at special term. 
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N. $. Superior Court. 
(October Special Term, 1853.) 

Before Mr. Justice BOSWORTH. 

Albebt Gbangeb and Joseph Comfort against Mokbis Schwabts 

and Lewis Lyons. 

JUBI8MCTION OF SUPERIOR COURT UPON CONTRACTS WHERE ALL THE 
DEFENDANTS RESIDE OUT OF THE CITY AND COUNTY — ATTACHMENT. 

The Superior Court has no jurisdiction of actions upon contracts where all of the defendants 
reside out of the City and County of New York until it has been acquired by the service 
of a summons on one of them. 

An attachment issued in such a case against the property of the defendants, before either of 
them has been served with a summons, on an affidavit that all are non-residents, is void. 

A motion to discharge the attachment, though made on new affidavits, cannot be resisted by 
affidavits in reply, showing that in point of fact, sufficient grounds existed for issuing an 
attachment, when such grounds are not attempted to be established by the affidavit on 
which it was actually issued. 

The defendants move to discharge an attachment against their pro- 
perty, issued by a Judge of this Court, on the 13th of July, 1853. 

The affidavit on which it was issued, showed that the defendants 
were jointly indebted to the plaintiffs, and that both of the defendants 
were non-residents of the State of New-York. 

On the 29th of July, the defendants on an affidavit that they had 
duly appeared in the action, and were both residents of this State, and 
of the City and County of New York, that Schwartz had then been 
such resident for about two months, and Lyons for about four weeks, 
obtained an order to show cause why the attachment should not be 
vacated. On the hearing of that order, it was referred to James Lynch, 
Esq., to determine, whether at the time of issuing the attachment, the 
defendants were non-residents, and to report the evidence as well as 
bis opinion thereon. 

Witnesses were examined before the referee, who reported the evi- 
dence, and his opinion that Schwartz was a resident, and that Lyon 
was not a resident of the City and County of New York at the time of 
issuing the attachment 

On 6uch report, and the affidavits used to obtain the attachment, 
and also on those used on the motion resulting in the order of reference, 
and the affidavit that neither of the defendants had been served with 
a summons in this action, the defendants now move for an order va- 
cating and discharging the attachment. 

The papers show, that at the time the defendants became the debt- 
ors of the plaintiffs, they were partners in trade in Georgia. That 
on the 9th of July, Schwartz was known by the plaintiffs to be in the 
City, was seen by one of them, and asked why defendants had allowed 
their note maturing on the 2d of July, to be protested. He said that 
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the business of defendants was prosperous, and he could assign no 
reason, unless Lyon had mistaken the day of payment, supposing it to 
come on Monday the 4th, instead of Saturday the 2d. — That he had 
not heard from his partner later than the 1st of July, on which day he 
received a letter from him dated the 26th of June. If he did not 
hear from him by the 11th, he should immediately return to Augusta, 
though he desired to remain and purchase goods for his fall 6aTes in 
Augusta. On the 12th of July, on being called upon by plaintiffs' 
book-keeper, he said he had not heard from his partner. The defend- 
ants were brothers-in-law, had been living at 192 Chatham Square 
from the time Lyon came to New York, and Schwartz had been there 
since some time in May, or early in June, 1853. 

The defendants had discontinued their business in Augusta before 
the attachment was issued, and had shipped their goods to New York. 

H. Morrison, for defendants. 

Smidt and Biggs, for plaintiffs. 

Bosworth, J.— The attachment was issued on affidavits showing that 
both defendants resided out of the City and County of New York, and 
was issued solely for that cause. At the time it was issued, neither of 
them had been served with the summons in this action : taking the 
affidavit to be true, the Court had no jurisdiction of the action, for the 
reason that both defendants resided out of the Citv and County of New 
York, and neither of them had been served with the summons, Code, § 
S3, sub. 2. The Judge granting the attachment had no jurisdiction to 

frant it, and it was utterly void. 1. Selden, 164; Castellanos v. 
ones ; 3 Corns. 41 ; Staples v. Fairchild. The subsequent appear^ 
ance of the defendants could not give it validity : although the volur£ 
tary appearance of the defendants is equivalent to personal service of 
the summons upon them, (code § 39), it can have no greater effect than 
the service of a summons on them, on the day of their so appearing. 
From the time of their appearing, the action was commenced, and by 
such appearing, the Court acquired jurisdiction of the action, and over 
the persons of the defendants. This could not retroact to make an 
attachment valid which was a nullity when issued. Although a 
mere irregularity may be waived by the delay of the party to take 
advantage of it, or by a subsequent proceeding, a void act is not waived 
by delay, or any subsequent act of the opposite party. Graham, p. 705 ; 
3 Corns. 133 ; Burckle v. EckharL 

The code provides, that an attachment may "be obtained from a 
Judge of the Court in which the action is brought, or from a County 
Judge," (§ 228) and that " an action is commenced as to each defend- 
ant, when the summons is served on him or on a co-defendant who ia 
a joint contractor or otherwise united in interest with him," § 99. 

Hence it is evident that to authorize the issuing of an attachment, 
this Court must either have jurisdiction of the action by the residence 
of one of several joint debtors within this City and County, in which 
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case an attachment may be issued to accompany the summons, (code 
§ 227), or it must have acquired jurisdiction by the service of a sum- 
mons on one of several non-resident joint-debtors. The affidavit on 
which this attachment was issued, stated that both defendants were 
non-residents. The Court had no jurisdiction of the action if the 
affidavit was true, and no judge of it had any authority, on such an 
affidavit, to issue an attachment 

The plaintiffs' counsel contends, that the actual facts existing, aa 
shown by all the papers now before the Court, gave it jurisdiction of 
the action, as one of the two defendants was a resident of the City, and 
that an attachment might properly have been issued as against the 
non-resident, and as to him, it should not be discharged. 

That as the motion to discharge the attachment is made on other 
papers than those on which it was issued, it is competent for the plain- 
tins to establish by their affidavits in reply, that good grounds existed 
for issuing it, and that if they show this it will not be vacated, although 
such grounds are entirely different from those on which it was obtained. 
They also insist that the whole papers show that the defendants at the 
time the attachment was issued were concealing themselves with intent 
to avoid the service of a summons, and also with intent to defraud 
their creditors. 

To this it may be answered, first, that it can hardly be said that 
Schwartz was concealing himself at all, and there is not much reason 
to believe that Lyons had then arrived within the city. It may per- 
haps be inferred, that Schwartz was designedly misleading the plain* 
tiffs as to the business condition of the defendants, and with the intent 
to prevent anything coming to their knowledge to influence them to 
immediately prosesute their claim; but there can hardly be said to 
be any evidence that he actually concealed himself. 

The more conclusive answer is — that when an attachment has been 
issued which is void on the face of the papers on which it was issued, 
a motion to vacate it cannot be defeated by proof that good grounds 
for granting it existed, which were not shown nor alluded to in the 
affidavit on which it was issued. 

The most a party can do by affidavits in reply, is to conclusively 
show the existence of the facts on which the attachment was sought, 
but which the affidavits on which it was granted, in judgment of law, 
do not sufficiently establish. 

It would seem to be very unreasonable, when an attachment is 
sought and granted on a ground subsequently shown not to have 
existed, or which would not authorize the Court to entertain or grant 
an application for it, to allow a plaintiff, by affidavits in reply, to show 
some other good ground existing entirely different in its nature. 

Such a ground, thus set up, a defendant could not controvert. And 
if he was allowed to renew his motion, and answer the new ground 
thus taken and established, the plaintiff in reply, might show the exist- 
ence of still another cause for an attachment, and thus continue a series 
of motions, until all the causes for issuing an attachment enumerated 
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in the statute had been set up, in answer to successive motions, and 
had been met by new motions as they were successively presented. 

The most a plaintiff can do in reply, is to overcome the affidavits on 
which the motion to vacate is made, and fully establish the grounds 
relied upon in the original affidavits, but which on full consideration, 
may be found to be so defective as to not establish them satisfactorily. 

I do not think that the Court has the power to do any act which can 
give validity to the attachment. The motion to discharge it must 
therefore be granted. But as the counsel of both parties seem to have 
mistaken the law, and the Judge issuing the attachment must have 
•supposed the plaintiffs entitled to the attachment on the ground on 
which it was sought, each party must be left to his expenses of the 
proceedings unnecessarily taken to vacate it. 

(The other judges were consulted, and all concurred in the conclu- 
sions, that the attachment was void when issued, and could not be up- 
held, by showing in opposition to the motion to vacate it, that grounds 
existed, authorizing it to be issued, which were not alluded to in the 
affidavits on which it was issued.) 



William Dunbar against Patrick Dufft. 

AOT RELATING TO JURISDICTION OF THE MARINE COURT WITH REFERENCE TO 
C08TS IN ACTIONS PENDING WHEN ACT TOOK EFFECT. 

The act of July 21, 1853 relating to the jurisdiction of the Marine Court over actions of as* 
sauit and battery, libel, slander, &c, does not affect the costs recoverable in such actions, 
pending in other courts in the City of New York, at the time that act took elect. 

This is an action of assault and battery. An inqnest was taken in 
ft in April, 1853, and a verdict of $900 rendered in favor of the plain- 
tiff, ana judgment was perfected thereon. The inquest was set aside 
to enable the defendant to have a trial of the action, and the judgment 
was retained as a security to the plaintiff for such sum as he should 
ultimately recover. 

It was re-tried in October, 1853, and the plaintiff recovered a ver- 
dict for $300 damages. The Clerk, in adjnsting costs, allowed to the 
plaintiff full costs. 

The defendant moves for a readjustment of the costs, and insists that 
no more costs can be awarded to the plaintiff, than such as are allowed 
by the act of July 21, 1853. 

Jno. 1!. Brady ^ for defendant. 

L K. ^Ilart for plaintiff. 

Boswokth, J.— So mnch of the act of July 21, 1853, as bears upon 
the auestion now presented is in these tf ords : 

" The Marine Court shall have jurisdiction over, and cognizance of, 
actions of assault and battery, false imprisonment, malicious prosecu- 
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tion, libel and slander, where the damages claimed do not exceed five 
hundred dollars, and the costs in all such actions when prosecuted in 
any other court in the City of New York, are hereby limited to the 
amount which would have been recovered in said Marine Court if 
prosecuted therein, but in no such action shall the costs exceed the 
damages recovered." 

The defendant's propositions are, briefly, that the right to costs does 
not become fixed until the termination of the action ; that they must 
be taxed according to the feebill in force at that time ; that the act of 
July 21, 1853, applies as well to actions pending at its date, as to those 
subsequently commenced ; that the right to costs in this case did not* 
become fixed until after the second trial in October, 1853, and that the 
amount of costs must be limited to the sums recoverable for costs in 
the Marine Court, 

The act does not by its terms expressly include actions pending at 
the time it took effect. Its fair meaning is, that if any action which it 
allows to be brought in the Marine Court, shall be brought in any oth- 
er court in the City, in that case the costs recoverable shall be limited 
to the amounts recoverable for costs in the Marine Court. 

This action could not have been brought in the Marine Court, except 
upon the penalty of discontinuing the one then pending, and paying 
all the costs. Ihe only reasonable construction of which it is suscep- 
tible, and the only one that can be given which will avoid injustice to 
suitors, is that which holds it to apply to only such actions as shall be 
prosecuted or commenced after it took effect. 

There is nothing in its terms requiring any different construction. I 
think it was not intended, and does not have the effect to limit the 
costs in such actions, pending at the time it was enacted, to the sums 
recoverable for costs, by the laws controling the Marine Court. In 
this conclusion all my brethren concur with me. 

Whether the clause, " but in no such action shall the costs exceed 
the damages recovered," applies as well to actions then pending as to 
those subsequently commenced, is a question which does not arise on 
this motion. 

The motion is denied, without costs to either party. 



J. W. B against F. D. B- 



F. D. B against J. W. B- 



DIVORCE BY HUSBAND — CROSS SUIT BY WIFE — HUSBAND NOT REQUIRED TO 
FURNISH MONEYS TO WIFE TO PROSECUTE HER SUIT. 

Where, after an action has been brought by the husband against his wife to obtain a divorce 
on the ground of her adultery, she commences one against him on the ground of his adul- 
tery, the husband will not be required to furnish moneys to enable her to prosecute the 
separate action brought by her. 

The facts necessary to enable her to maintain her separate action, may be set up in answer to 
the complaint in the action of the husband, with a proper prayer for relief, and if proved, 
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will entitle her to a decree in that action, of a divorce from him, and to all the other relief 
which she could obtain in a separate stiit. In fixing the amount to be paid, to enable her 
to defend the suit brought against her, the fact that his adultery is to be set up in the an- 
swer, and a divorce sought by her for that cause, will be taken into consideration. 

The facts sufficiently appear in the opinion of the Court. 

J. B. Whiting and J. Fogarty, for the motion. 

A. J. Perry, contra. 

Boswortu, J. — Each of these actions is brought to procure a divorce 
on the allegation of adultery by the defendant. The one first entitled 
was commenced by the husband, on or about the 22d of July, 1853, 
and the one secondly entitled about the 3d of September, 1853. 

F. D. B now moves that J. W. B advance and pay her a 

suitable and proper sum to enable her to prosecute the action brought 
by her, and to defend the one brought against her, and also a suitable 
and proper 6um for her support and maintenance pending the litiga- 
tion ; she also moves for an injunction. 
Each denies every allegation of adultery charged by the other. 

J. W. B insists that no allowance should be made to enable his 

wife to prosecute the separate action brought against him by her. He 
insists that the action is unnecessary, that if the facts stated in her 
complaint are true, they can be set up in her answer to the complaint 
in the action brought by him, and if proved, they will entitle her to all 
the relief she could obtain in a separate action. 

If the wife is innocent of the charges made against her, and if her 
husband has also committed adultery, those facts entitle her to a decree 
of divorce, and his guilt is a bar to his action. — (2 E. S., 145, §40, 
sub. 4.) 

The facts which must be stated in her complaint, and which must 
be proved to enable her to sustain her action, are not only a complete 
defence to the action of the husband, but entitle her to the affirmative 
relief of a divorce from the marriage contract. 

It is therefore matter, undeniably proper to be set up in her answer, 
and the Code expressly provides that the court, in addition to giving 
a judgment in favor of a defendant, " may grant to the defendant any 
affirmative relief to which he may be entitled." — § 274. 

This provision is not qualified by any limitations or conditions. It 
was, by amendment of the Code, incorporated into it, at the time that 
the amendment was made allowing counter-claims to be set up, as a 
defence, which previously must have been made the subjects of sepa- 
rate and independent actions, and which were not a legal or equitable 
defence to an action by the plaintiff on demands in no way connected 
with them.— Code, § 150, sub. 2. 

The Code, as last amended, provides, that a defendant may set up 
in an answer, any new matter constituting a counter-claim, and in- 
cludes in its definition of a counter-claim, "a cause of action existing 
in favor of the defendant against the plaintiff, and connected with the 
subject of the plaintiff's action." 

The adultery of the husband creates a cause of action in favor of the 



353 THE NEW- YORK LEGAL OBSERVER. 

Sandford's Reports. — Greenleaf on Evidence. 

wife, which, by statute law, is a bar to his action, and which also enti- 
tles her, if innocent, to be absolved from the marriage contract, and to 
have certain beneficial provisions made for her support. This cause 
of action is connected with the subject of the plaintiff's action in such 
sense and to such extent, that by pre-existing law it was not only a 
defence to it, but entitled her to affirmative relief in addition. 

The Code obviously intended to provide that a defendant, on proof 
of any facts which might properly be set up in an answer, should have 
all the relief to which the proof of such facts by law entitled him, al- 
though such relief could formerly have been obtained only upon a cross* 
bill, or in a separate and independent action. 

I have no doubt that the wife may set up in her answer the adultery 
of the husband, as well as deny the allegations of adultery made against 
her, and if the latter are not proved, and the adultery of the husband 
is established, she may have, if her answer prays for it, all the relief 
she eould obtain ia a separate action brought by her against the 
husband. 

It is not intended to decide that she shall not be permitted to prose- 
cute a separate action ; but if she elects to do so, when all the matters 
that can be embraced within any issues that can properly arise in the 
two, may be disposed of, and full relief given on the trial of only one, 
the husband will not be coerced to furnish means to prosecute the ac- 
tion by as well as defend the one against her. The nature of the de- 
fence to be made, and the relief sought on the facts on which it is rest- 
ed, will be considered in fixing the amount of a proper allowance. A 
reference will be ordered to ascertain the proper sum to be advanced 
to enable her to defend, and for alimony. (All the judges of the court, 
in consultation, concurred in the conclusions stated in the foregoing 
opinion.) 



SANDFORD'S REPORTS. Vol. V, 

Reports of Cases Argued and Determined in the Superior Court of 
the City of New York. By the Hon. Lewis H. Sanbford, late 
one of the Justices of the Court. Vol. V. Albany : Little & 
Co., Law Booksellers, 53 State Street. 1853. 



GREENLEAF ON EVIDENCE. 

A Treatise on the Law of Evidence. By Simon G&eenleaf, LL.D., 
Emeritus Professor of Law in Harvard University. 'Volume III. 
Boston : Little, Brown & Company. 

A review of these works will appear in on- ^ • 
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Vol. XL] NEW- YORK, DECEMBER, 1853. [Monthly Part. 

H. 0. Circuit Court. 
(Southern District qf New York.) 

Before the Hon. SAMUEL NELSON, one of the Assistant Justices of the U. S. Supreme 

Court 

On Appeal from Deo&ee op the Honorable Andrew T. Judson. 

IN ADMIRALTY. 

The Steam Ferry Boat Oneota and Schooner E. C. Scranton. 

collision. 

Hdd, That, as a general rule, it is the duty and right of a vessel to heat out the channel or 

river. 
That a steamboat is hound to be navigated under the expectation that a vessel will be so 

navigated. 
That exceptions to general rules must be fully made out, and Admiralty Courts lean against 

their allowance. 
That a municipal ordinance directing the distance at which vessels shall anchor in the vicinity 

of Ferries, does not apply to anchorage beyond the place specified, nor to any navigation 

or other use of the River. 
That the city authorities have no power to regulate the navigation of the Rivers. 
That the Legislature of New York have such power, and the Act of April 12 t 1848, requiring 

Steamboats to keep as near to the middle of the East River as possible, is binding. 
That Steam Ferry Boats are within the operation of this law, when their course and distance 

bring them within the line of travel contemplated by the statute. 

The collision occurred during broad day, and both vessels were in 
# view of each other, at a sufficient distance to have kept clear, the 
steamboat by porting her helm, and the schooner by going about. 

Before the collision the steamer was heading about E. half N. The 
schooner about N. W. by W. Wind about W . S. W. 

The steamboat slowed and stopped, expecting the schooner to go 
about before reaching the slack if ater, but aid not alter her own coarse. 
The river was clear to starboard of her. The schooner held on, intend- 
ing to go about, close to the wharves, and expected the steamboat would 

VOL. xi. 41 
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port her helm and go across her stern, and when the collision became 
inevitable, ported her helm and struck the steamer between her bow 
and starboard wheel-house, receiving and doing much damage. 

Cross libels were filed in the District Court, and by agreement one 
appeal taken to determine both cases. 

H. C. Prime, for the steam ferry boat. 
W. J. Basket and W. Q. Morton, for the schooner. 

Nelson, J. — This libel was filed in the Court below, by the owners 
of the ferry- boat Oneota against the schooner £. C. Scranton, in a case 
of collision which occurrea in the East River on the 1st October, 1850. 
The Oneota had left her berth at Peck-slip, and was on her course up 
the river, close in along the New- York shore, on her way to Williamsburg, 
L.I., the ferry being between these two termini. The schooner was beat- 
ing down the river, and was on her larboard tack, having started upon 
it from the Brooklyn side, a little below the Navy- Yard ; she was close 
hauled, the wind being about west southwest, which gave her a direc- 
tion toward the foot of Clinton-street, on the New-York side. This point, 
judging from the eye on the map, is about midway between Peck-slip 
and the terminus of the ferry at Williamsburg. The Oneota kept her 
course up the river about one hundred yards or more from the docks, 
and encountered the schooner before that vessel had run out her tack. 
The late Judge Judson held the schooner in fault, and decreed in favor 
of the ferry-boat. It is supposed the schooner should have tacked be- 
fore she reached the track of the Oneota, and not have persevered in 
her course, as the latter was in the slack water on the New- York shore, 
which it was the duty of the former not to enter, but go about. It is 
also urged, that the city ordinance, which forbids vessels anchoring in 
the river within a certain distance of ferry-slips, implies that the Oneota 
bad a right to pursue the track she was in without regard to vessels in 
the situation of this schooner. I cannot agree to either of these posi- 
tions. In the first place, the schooner had a right to run out her 
tack as near to the New York side as was practicable, leaving at the 
time sufficient room to enable her to go about without danger of getting 
on shore; and the ferry-boat was bound to know that this was not only 
her right, but her duty, and to take the proper steps to pass her in safety. 
She had no right to make the track she was in the limit of the channel, 
and require the schooner to tack when within a proper distance from 
that line, and thus shorten her tack as she was beating down the river. 
In the next place, the city ordinance does not purport to regulate the 
navigation of the river ; and, if it did, so far as respected any such re- 
gulation, it would be a nullity, the municipal authorities of the city • 
possessing no such power. Neither of the exceptions, therefore, at- 
tempted to be 6etup in this case, in order to dispense with the admitted 
general nautical rule, has any foundation. We have, heretofore, had 
occasion to observe in these collision cases, that a large portion of them 
occur in consequence of a departure of one of the vessels from the es- 
tablished rule of the navigation ; and, as a matter of course, it is sought 
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to be vindicated by setting the departure up as an exception to the 
role. No master can make an exception for himself. 

Courts of Admiralty lean against these exceptions, and it would be 
well for those engaged in navigation to remember this principle. They 
embarrass the navigation of vessels, unless as clear and well-defined 
as the general rule itself, and lead to most of the marine disasters that 
occur. 

The case in hand is one among the many instances that have been 
before this Court. If the pilot of this ferry-boat had not been misled 
by the supposed exception to the general rule, he would have found 
no difficulty in clearing the schooner. 

The river is between naif and three quarters of a mile wide where the 
collision occurred, and was open to him. As the schooner was on her 
larboard tack, and in a line crossing his track as she approached the 
New- York shore, and, as he should have seen in time, so near, that 
there would be danger if the Oneota kept her course, he should have 
ported his helm and passed under her stern instead of attempting to 
pass her bow. This would have avoided all danger. 

There is another difficulty the ferry boat has to encounter in this 
case. By the law of New-x ork, April 12, 1848, vessels navigating 
this part of the East River, up or down, are required to keep as near 
as possible in the middle of it 

The boat in her trips runs back and forth lengthwise of the river 
from Peck-slip to Williamsburg, a distance of upward of a mile. We 
have had occasion to apply this rule of navigation during this session, 
in the case of the steamboat Worcester. The boats of this ferry fall 
within the rule, and are bound to conform to it. It is quite as appli- 
cable to them, for the distance they run, as in the case of any other 
vessels navigating these waters. 

I am satisfied, therefore, the decree below was erroneous, and must 
be reversed. 



JT. $. 0upertor Court. 
JVovernber General Term, 1853. 

Before Chief Justice OAKLET, and DUER, CAMPBELL, BOS WORTH, and EMMETT, 

Justices. 

Gbobgk 0. Jbhkt and Charles H. Pabmlee, respondents, against 
Mary E. Dusenbubt, appellant. 

MOTION TO SET ASIDE JUDGMENT— CONTRACT BT MARRIED WOMAN — JUDG- 
MENT BY DEFAULT AGAINST HER. 

If m married woman is sued alone on ft contract made by her during coverture, and does not 
plead the coverture, but allows judgment to pass by default, and subsequently applies, on 
motion, to the discretion of the court to set aside the judgment, and execution issued there- 



356 THE NEW. YORK LEGAL OBSERVER. 

N. T. Superior Court. — George C. Jenet and Charlea H. Parmlee v. Mary E. Dusenhnry. 

on, the court will not interfere, when it appears in answer to the motion, that ahe ob- 
tained the credit by representing herself to be a widow, and that the plaintiffs had no no- 
tice to the contrary, but will leave her to her remedy by appeal, or to other remedies thai 
may exist, for enforcing strictly legal rights. 

This is an action against the defendant as maker of a promissory 
note. Judgment in personam has been entered against her, for want 
of an answer, for $349 T y v , the amount of the note and interest, with 
costs of the action. 

The defendant moved to set aside the judgment for irregularity and 
for other relief, on affidavits, showing that at the time she made the 
note she was, since has been, and still is, a married woman. The al- 
leged irregularity consists in not having made her husband a party de- 
fendant. The motion was denied, and from the order denying it the 
defendant has appealed to the general term. 

The affidavits on which the motion was opposed, show, among other 
things, that the note was given for goods sold and delivered to the de- 
fendant on the representation that she was a widow woman ; that she 
was worthy of credit ; that she had up a sign with her name upon it, 
and made many of her purchases and transacted portions of her bu- 
siness by one I. T. Munson, as her agent. 

Seeley and Cheny, for defendant. 

C. P. JSirkland, for plaintifft. 

By tlie Court, — Boswobth, J. — In King v. Jones, 2 Lord Raym. 
1525, it was said, that if an action against bfemme covert, be prosecuted 
against her alone to judgment, it is error for which it may be re- 
versed on writ of error brought by the husband. In Milne? etal ▼. 
MUnes et al, 3 Term R. 627, the Court of King's Bench assented to 
the correctness of this position. 

But it is said that unless he brings error, the judgment will stand 
good, for the wife alone cannot bring error : Bro. Abr. Tit Error, foL 
173, and Tit. Joinder in Action, fol. 88. 

Such a case was expressly provided for by the Revised Statutes.— 
2 R.S.592,§5. 

It is undoubtedly true, that zfemme covert cannot regularly be sued 
as a femme sole : her contracts made during coverture create no per- 
sonal obligation on which a judgment in personam can be recovered 
against her. Hookham v. Chambers, (3 Bro. and Bing. 92) ; Marshall 
v. Button, (8 T. R. 546 : 2 Kent's Com. 161.) 

Although this be so, the question is still left, in what way is the non- 
joinder of the husband to be made available to the wife, and what are 
the legal consequences of her suffering judgment to be taken against 
her by default? 

It has been held, that the coverture cannot be plead in bar of the 
action, but only in abatement of it. Milner v. MUnes, (3 T. R. 627.) 
That this plea can only be plead by her in person. (2 Sand. 209, a. ; 
Graham's Pr. 229, 2d edit.) 
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That if tEe fact of coverture be doubtful, the court will not relieve 
her on motion, summarily, but will leave her, to her plea of coverture, 
in the ordinary course of proceeding. Partridge v. Clarke, (5 T. R. 
194.) 

It has also been held, that where a married woman has been sued 
and arrested as &fe/wme sole, the court will not, as a matter of course, 
discharge her, on motion, on filing common bail, if she obtained the 
credit pretending she was a single woman, or is sued as an acceptor of 
a bill of exchange. Pearson v. Meadon, (W. Bl. R. 904) : Partridge v. 
Clarke, supra. ; Richardson v. Oowlan, (2 Marsh. 40) ; Jones v. Lewis, 
(7 Taunt. 55.) 

The principle of these decisions covers the merits of this motion, so 
far as it is to be treated as one addressed merely to the discretion of 
the court. 

It appearing in answer to the motion, that a fraud has been commit* 
ted in procuring the credit, that the defendant is sued as the maker of 
a note, the court is not bound to interfere, as a matter of course, in a 
summary way, to give relief. 

The code has enacted nothing substantially new, by providing that 
in an action against a married woman to charge her vn personam, her 
husband shall also be a party defendant. (Code, § 114; 2 R. S. 597, 
§ 5) ; Morse v. Earl dk Jackson, (13 Wend. 271.) 

The Code provides, (§ 144,) that the defendant may demur to the 
complaint, when it shall appear on the face thereof, that there is a de- 
fect of parties, plaintiff or defendant, that if such matter does not ap- 
pear on the face of the complaint, the objection may be taken by an- 
swer, (§ 147) ; and that if such objection be taken neither by demurrer 
nor answer, the defendant shall be deemed to have waived the same, 
(§148.) 

The published abstract of the decisions made by the Court of Ap- 
peals, in October, 1853, represents that court to have decided, in Hast- 
ings v. McKvnley dk Thomas, that " where an action concerning her 
separate property is commenced by a married woman in her own name 
only, if no objection on that account was taken by answer or demurrer, 
such objection is waived. 9 ' 

If that rule is equally applicable to bfemme covert defendant, then 
the mere objection of the non-joinder of the husband is waived, by 
omitting to take it by answer. 

The only objection that would remain relates to the merits of the ac- 
tion. 

If, as is contended by the defendant's counsel, the judgment is void, 
she needs no aid from the court. In an action of trespass for taking 
her property, the plaintiffs cannot protect themselves by the judgment 
and execution issued thereon, if the judgment is void. 

If not void, but merely erroneous, and the error is one which enti- 
tles the defendant to have the judgment reversed as a matter of strict 
legal right, then she will have a perfect remedy by appealing from the 
judgment. 

The defendant's counsel supposes that no appeal can be had from a 
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judgment entered by default, and therefore insists that it is the duty of 
the court to relieve her upon motion. The case does not require the 
decision of the question, whether an appeal will lie in such a case. The 
only substantial question presented by the appeal is simply this : Is 
such a defendant, on such a state of facts, entitled to relief on motion 
as a matter of strict legal right ? 

In addition to the cases cited, in which the court refused, under sim- 
ilar circumstances, to discharge a married woman from arrest on filing 
common bail, Mores v. Richardson, (8 Barn, and Ores. 421), is an au- 
thority for the position that after judgment by default against a mar- 
ried woman, and her arrest upon ca. sa., the court will not discharge 
her from custody, as a matter of course, on motion, notwithstanding the 
fact of her coverture may be incontestable. 

In that case, which was decided in 1828, such a motion was denied, 
and she was left to her remedy by writ of error. 

In Bignon v. Jones, (15 Mes. and Wels. 566), after a judgment 
had passed against husband and wife, and her body had been taken in 
execution, the court refused to discharge her from custody, for the rea- 
son that she did not swear that she had no separate estate. The reason 
of discharging a married woman from custody in such cases, is said to 
be, that her imprisonment will not be continued as a means of coercing 
payment, inasmuch as in judgment of law she is incapable of acquir- 
ing property. 

But if she has dealt as a femme sole, and has obtained credit on the 
representation of her being a single woman, it is equitable that she 
should apply her property to pay debts which were contracted under 
such circumstances. As the justice of the plaintiff's claim is not con- 
troverted, as the most they can effect with their execution is to reach 
sufficient of her separate property to pay the Judgment, they will not 
acquire any inequitable advantage, and she will not be deprived of any 
equitable right, if the judgment and execution are allowed to stand. 
If, as her counsel seems to suppose, an appeal from the judgment will 
not lie, the only consequence will be, that the plaintiffs will ob- 
tain what in equity they are entitled to, if they have levied on sufficient 
property to satisfy the judgment. 

We are of the opinion that the defendant is not entitled to the relief 
sought, upon a summary application to the discretion of the court. 
There are no equitable considerations requiring its interference. 

The order appealed from must be affirmed, with costs; and the de- 
fendant must be left to obtain such strictly legal relief as she may be 
entitled to, by such ordinary proceedings as she may be advised. 
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THE BKOADWAY KAILKOAD CASE. 

Abstract of the opinion of Mr. Justice DUER, with reference to the question whether the 
Attorney-General was a necessary party to the suit. 

After stating at length the proceedings that had taken place before 
him, the learned Judge said that he was prepared, and should proceed 
to announce his decision on the question, which he had directed to be 
re-argued — namely, whether the action could be maintained by the 
plaintiffs alone, without the aid of the Attorney-General as a prose- 
cuting party, should the Court be of opinion that the evidence was not 
sufficient to prove that the contemplated road would be a public nuis- 
ance, from which the plaintiffe, as owners ofproperty on Broadway or 
otherwise, would sustain a special injury. Tne objection, that the At- 
torney-General was a necessary party, was first and very distinctly 
raised, on the argument of the motion for an attachment ; and the only 
reply then given to it, was, that the complaint alleged, not only, that 
the railroad, if established, would be a public nuisance, but that, as 
such, it would work a special injury to the plaintiffs. The reply was 
deemed satisfactory by nimself, ana by the judges who then assisted 
him ; but Mr. Justice Bosworth, in the advisory opinion, which he 
then gave, plainly intimated his conviction that it was only upon the 
ground of a public nuisance, producing a special injury, that the plain- 
tiffs could be entitled, as individuals, to maintain the action. He 
(Judge Duer) had not then deemed it necessary to express any opinion 
upon the question, nor, was he then satisfied in his own mind as to the 
course it might be proper to pursue ; indeed, he was, at that time, in- 
clined to think that, setting aside wholly the charges of a public and 
private nuisance, there were other grounds, stated in the complaint, 
upon which the plaintiffs, as tax payers, whose private interests, as 
such, would be affected by the wrongful acts imputed to the defend* 
ants, might justly, and in their own names, demand the relief which 



I,. £ ^ they claimed. If the charge of a breach of trust should be proved, it 

^•, then seemed to him, that the plaintiffs, as ceetuis que trusty would be 

^ entitled to relief. Had he been satisfied by the evidence given on the 

y.: trial before him, that the contemplated railroad would be a nuisance, 

5 re ^ specially injurious to the plaintifis, without examining any other ques- 

00 tion in the cause, he would not have hesitated, upon that ground alone, 

k to have decreed a perpetual injunction ; but as the evidence, from the 

^ u conflict in the testimony of witnesses, having equal claims upon his 

a *7 belief, had failed to produce that full conviction upon his mind, which 

'• could alone have justified him in making such a decree, he had found 

it necessary to consider whether the Attorney-General, as had been in- 
timated by Judge Bosworth, was not a necessary party to the further 
prosecution of the suit — in other words, whether, without his interven- 
tion or presence, bimal judgment could rightfully be pronounced. 
As this question had not, in his opinion, been fully argued, and he had 
found it, upofc consideration, far more doubtful than he had originally 
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supposed, he had directed it to be re-argued, and since the argument, 
with an anxious desire to arrive at a satisfactory result, had examined 
it with all the care and attention of which he was capable. 

It has been said, however, that in the present stage of the cause, he 
had no right to consider the question at all ; that the objection from 
the want of parties was now too late, and whatever judgment might 
be given, could never be alleged to impeach its validity. He thought 
otherwise. In his opinion it was not merely his right, but his duty to 
consider the question. It was true that under the provisions of the 
Code, the objection of the want of parties, if not taken by demurrer 
or answer — and it was not so taken in the proceedings before him — 
was deemed to be waived. (Code, § 98, 144, 147, 148.) But there were 
many cases in which the defect of parties, although not insisted on by 
the defendant, could not iustly be disregarded by the Court, and it was 
to meet such cases that tne Code provided (§ 122) that " where a com- 
plete determination of the controversy cannot be had without the pre- 
sence of other parties, the Court must cause them to be brought m." 
If, therefore, in his judgment, there could not be a complete determi- 
nation of the present controversy, without the intervention of the At- 
torney-General — as a Judge, he had no discretion. The Code imposed 
a positive duty. He must cause the Attorney-General to be brought 
in. 

If the determination of the question, whether the Attorney-General 
was a necessary party, rested only on the decisions in England, it 
seemed to him that it was free from difficulty. In all the cases on the 
English books, in which the act of a municipal corporation is sought to 
be restrained, or annulled, as a violation of its charter, a breach of 
trust, or an excess of power, the Attorney-General is forced to be a 

{>arty, either prosecuting alone, or in conjunction with, or upon the re- 
ation of individual corporators. He had not been referred to, nor 
had he been able to discover a single case that could be construed as 
an exception ; not a single case, in which such an action, resting alone 
upon the grounds he had stated, had been prosecuted by individuals, 
in their own right and in their own name. If, therefore, the existing 
and uniform practice in England was to be received as evidence of a 
legal necessity, he saw no escape from the conclusion, that from the 
nature of the present controversy, the presence of the Attorney-Gene- 
ral was necessary to its complete determination. He had, indeed, 
doubted, for a time, whether the English decisions could be relied on 
as applicable*. The powers of the Attorney-General in England 
were derived from the Common Law, and he was unwilling to say that 
any such powers belonged to the Attorney-General of this State : he 
was unwilling to say that the latter possessed any powers beyond those 
which either expressly or by a necessair implication are given to him 
by Statute. But an examination of the Revised Statute, which 
defines the powers and duties of the Attorney-General, had removed 
the difficulty. By the rule of the Common Law, the Attorney-Gene- 
ral is a necessary party in all suits in which the crown is interested, 
and by the first section of our Statute (1 B. S. 179) it was made the 
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duty of the Attorney General to " prosecute and defend all actions, in 
the event of which tie People of the State shall be interested," in other 
words, in all snch actions he is made a necessary party. In England, 
a corporate act affecting injuriously a whole community, is deemed a 
pubhc wrong, which, as snch, the sovereign is bound to redress, and it 
ib for this reason that in all suite in which this redress is sought, the 
crown is held to be interested. The doctrine and the reasoning, it 
seemed to him, were just as applicable here, where fortunately the sove- 
reignty resides, not in an individual, but in the people ; nor could he 
doubt that the people, as the sovereign power, ought to be considered 
as interested in the event of every suit in which the illegal act which 
is sought to be restrained or annulled, may, from its nature, be justly 
treated as a public wrong. The English decisions, therefore, in his 
opinion, were not only proper to be consulted, but, unless it could be 
shown that they had been contradicted and overruled in our own 
Courts, he held himself bound to follow them. 

The Judge then remarked, that the English cases went much further 
than he had before stated; they not merely proved that it was an in- 
variable usage to make the Attorney-General a party in suits like the 
present, but the grounds of the usage were explained ; and he was 
expressly held to be a necessary party. He felt that the examination 
which he had given to these cases justified him in saying, that the 
general rule to be extracted from them was this — that when the act of 
a municipal corporation, which is the subject of complaint, affects inju- 
riously the public at large — that is, the entire community over which 
the corporate jurisdiction extends — the Attorney-General is a neces- 
sary party to the prosecution of the suit ; and that it is only where the 
act. which, in this sense, is a public injury, is also productive of a spe- 
cial injury to particular individuals, that the action can be maintained 
in their names. If this was the true rule, it was manifest, and had not 
been denied, that it bore with a decisive application on the case before 
him, since, rejecting the charge of a special injury, resulting from a 
public nuisance, the grounds upon which the grant of the railroad was 
impeached — namely, excess of power, and breach of trust, were those, 
which every inhabitant of the city, and certainly every tax-paying in- 
habitant, had the same right to make the foundation of a suit as the 
actual plaintiffs. Setting aside the nuisance, if the grant, upon the 
grounds alleged was illegal and void, the making it was a public in- 
jury, affecting not the plaintiffs alone, nor specially, but the entire com- 
munity of which they are members. For the purpose of showing that 
he was not mistaken in the import of the decisions, and that the rule 
which he had stated was constantly applied when a breach of trust in 
the misapplication of corporate property was charged, he would refer 
to a few of the cases which it had been his duty to examine. 

The Judge then cited and commented upon the cases below : The 
Attorney-General v. Forbes. 2 Mylne & Oraig, 129 ; Same v. Aapin- 
woZLl Keene, 153 S. 0. ; 2 Mylne & Oraig, 613 ; Same v. Corporation 
qf Poole, 4 Keene, 190 ; 8. 0. 4 ; M. & 0. 17 ; Same v. Wilson, 9 Si- 
mons, 30, in which the Vice-Chancellor said, " where the object is to 

VOL. XL 42 
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restrain the application of corporate property to any other than the 
public purposes to which it ougnt to be applied, the Attorney-General 
is a necessary party." Attorney-General v. Corporation of Liverpool, 
1 M. & C. 171 ; Same v. Corporation of Norwich, 16 Sim. 228 , Same 
v. Corporation of Litchfield, 13 Simons, 547 ; Same v. Mayor of Dub- 
lin, 2 Bligh N. R. 312 ; Spencer v. London and Birmingham B. B. 
Co.) 8 Simons, 193 ; and Sampson v. Smith, 8 Simons, 373. 

When he had finished this review of the cases, the Judge proceeded 
to say that the rule, which they plainly declared, or necessarily im- 
plied, was not to be regarded as technical and arbitrary. It had a 
solid foundation of principle, and was sustained by very sound reasons 
of public policy. The object of the rule was to protect a corporation 
against a multiplicity of suits, and to secure in that which is com* 
menced, a final determination of all the controverted questions which 
it involved. When the suit is brought by the Attorney-General, no 
other, involving the same questions, can be instituted ; and when a 
judgment is pronounced in suph a suit, as the Attorney-General repre- 
sents the public — the public, that is, all persons, are bound by the de- 
cision. {Sampson v. Smithy 8 Sim. 273.) But if individuals could main- 
tain a suit for a general and public wrong, as many separate suits 
might be brought as there were members of the community, whose in- 
terests were affected ; the pendency of one such suit would be no bar to 
the commencement of another, and the judgment pronounced would bind 
not the public, but the parties only. This was illustrated by what had 
in fact occurred. Three suits in relation to the Broadwayrailroad, two 
in the Superior and one in the Supreme Court, involving all nearly the 
same questions, had already been brought, and were now pending. It 
was to be remembered that it was not upon the metaphysical being, 
termed a corporation, nor upon the persons, by whom, for the time, the 
corporate powers might be exercised, that the heavy multiplied ex* 
penses of needless litigation would be certain to fall. They would be 
Dome in the result by the corporators themselves, the whole body of 
citizens, and would form a positive addition to their public buraen. 
Every inhabitant of the city liable to be taxed, had, therefore, a per- 
eonal interest in the establishment and strict observance of a rule by 
which useless litigation would not merely be checked, but effectually 
prevented. It therefore seemed to him that it could not be doubted that 
the rule which he had deduced from the English cases, was in itself 
wise and salutary, and he must therefore hold that he was bound to 
follow it, unless it could be shown that in our Courts it had not merely 
been casually overlooked but distinctly and deliberately rejected. The 
only case to which he had been referred, that with any semblance of 
reason could be represented as sanctioning an opposite doctrine, was 
the decision of the Supreme Court in the case of Christopher v. The 
Mayor of New York, (13 Barb. 369.) This was a recent and solitary 
decision, and with the utmost respect for the Court in which it was 
pronounced, he could not regard it as an authority by which he ought 
to be controlled. It was evident upon the face of the report that the 
question whether the Attorney-General was a necessary party, was by 
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no means fully discussed or considered ; nor indeed were the reasons 
for requiring hie presence adverted to at all. The learned Judge who 
delivered the opinion of the Court, referred only to two cases as sus- 
taining his own views. Bromley v. Smith, (Sim. 8) ; Gray v. Chaplin, 
{2 Simon and Stewart, 267.) It was to be observed, however, that in 
neither of these cases were the defendants a municipal corporation ; 
that in the second the question whether the Attorney-General was a 
necessary party was not raised at all, and in the first, was decided upon 
grounds which render it certain that, had the defendants been a cor- 
poration, his presence would have been required. He could not say, 
therefore, that this decision had altered or weakened his own deliber- 
ate conviction, that the Attorney-General was a necessary party to the 
farther prosecution of the suit before him — so necessary tnat without 
his presence the controversy could not be " completely determined." 

He should therefore allow ten days to the plaintiffs to make their 
election whether they would bring in the Attorney-General as a prose- 
cuting party, or have an issue ordered for the determination by a jury 
of the question of public nuisance and special injury. 



fttttittD. 

GREENLEAF ON EVIDENCE. 

A TREATISE ON THE LAW OF EVIDENCE. By Simon Greenlbaf, 
LL.D., Emeritus Professor of Law in Harvard University. Vol. IIL 
Boston : Little, Brown & Co. 1853. 

This volume of Mr. Greenleaf, with the two preceding volumes, comprise 
the whole of his work on Evidence. The reputation of the learned author is 
so well known in the profession in this country, and in the Courts at Westmin- 
ster Hall, as to rendor any remarks of ours with reference to his character as a 
writer unnecessary ; it will suffice to say, that the present volume is worthy 
of his distinguished reputation. As far as our time would permit us to ex- 
amine this volume we have done so, and can speak of it in the highest terms. 

All the rules and principles connected with those branches of the science of 
evidence of which this volume treats, appear to us to have been examined 
with great care and circumspection, and to be explained and illustrated in a 
masterly manner, and where it has become necessary, the learned writer has 
adapted it to the various changes and modifications of the law in Massachu- 
setts, in our own State, and in that of other States. The volume is divided 
into four parts. Part V. treats of Evidence in Prosecutions for crimes at 
Common Law. Part VI. of Evidence in Proceedings in Equity. Part VII. 
of Evidence in Courts of Admiralty and Maritime Jurisdiction ; and Part 
VIII. of Evidence in Courts Martial. It cannot fail to find its way into the 
library of every accomplished lawyer in this country and in Europe. 
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REPORT OF CASES argued and determined in the Superior Court of the 
City of New York. By the Hon. Lxwis H. Sandvord, late one of the 
Justices of the Court. Vol. Y. Albany : Little & Co. 

The present volume completes the set of the late Judge Sandford's Reports 
of decisions in the Superior Court It comprises the cases that were heard and 
determined at the General Term prior to his death, and it would seem, with one 
or two exceptions, were selected by him for publication. Although this volume 
is published in the name of Judge Sandford, it was in reality prepared by Mr. 
Justice Duer. 

Of Judge Sandford as a reporter, it has been well observed : "His state* 
ments, in each case, of the questions raised and of the arguments of couniel, 
are distinguished by their entire accuracy, and by their lucid and comprehen- 
sive brevity. The points decided are extracted by a masterly analysis from 
the opinions delivered, and are stated, in the preliminary abstracts, with admi- 
rable precision."* 

There will be found in this volume a great many very important decisions. 
Want of space alone prevents our noticing some of them. We cannot avoid, 
however, directing the attention of our readers to the luminous opinion deliv- 
ered by Mr. Justice Duer in the case of Fry v. Bennett, (p. 54,) in which the 
learned judge has laid down with great clearness the rules to be observed in 
pleading in oases of libel, 

* See Memoir of the Life of Judge Saadford, prefixed to the 5th voleme of the Report! of 
Judge Sandford. 
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ACTION FOR DELIVERY OF WARE- 
HOUSE ENTRY. 

A warehouse entry, if evidence of the title of 
its possessor to the goods which it describes, 
mb as properly a subject of an action for its 
delivery as a certificate of stock or a bill of 
exchange. Knehut and an'r against Wil- 
liam$. 187 

In an action to compel the delivery of a docu- 
ment in writing, the Court will not set aside 
the proceedings upon the ground that the 

Sper, upon its face, has no value, if evi- 
nce to prove value may be given upon the 
trial. ib. 

The question whether value can be shown by 
extrinsic proof, is a question of law, which, 
when the document is set forth in the com- 
plaint, or is annexed, is proper to be raised 
by a demurrer. ib. 

ADMIRALTY. 

Se4 Collision. 
Mortgage. 
Supplies or Repairs of Vessels. 

ANSWER. 

To a complaint for goods sold and delivered, 
»• the defendant, by his answer, denied the sale 
to himself and his indebtedness to plaintiff, 
and then set up that he was the agent of 
another, and that the sale was made under 
a special contract by a third person with hi* 
principal. Held that the matter setting up 
such contract was irrelevant and immate- 
rial and motion to strike same out granted. 
Plaintiff's costs to abide the event. Leeonte 
v. Jerome. 126 

denial of a material allegation of the com- 
plaint on information and belief is not such 
a denial as is prescribed by the code, and 
the complaint, in that respect, must be taken 
as true. Hackei v. Richards. 315 



An answer does not contain a double defence 
because it denies two facts, both of which 
are necessary to make out a good cause of 
action. 

All the material facts constituting one cause of 
action, may be denied generally or specifi- 
cally in one answer, but not in the alterna- 
tive form. 

The 150th section of the Code, requiring seve- 
era] defences to be separately stated, does 
not relate to defences consisting of mere 
denials of the allegations in the complaint, 
but to distinct affirmative defences. It must 
be new matter. 

It seems, that the last clause of section 160, 
providing for an indefinite and uncertain 
pleading to be made defiinite and certain, 
does not apply to defences which consist in 
mere denials of the plaintiff's allegations, 
but to new matter. Otis agt. Rots. 343. 
See Usury. 

APPEAL PROM ORDER. — STAY OF 
PROCEEDINGS. 

Although no security is required upon an ap- 
peal from an order, yet such an appeal does 
not operate as a stay of proceedings — when 
a stay is desired, until the determination of 
the appeal, it must be obtained by a special 
order. Bacon v. Reading. 122 

ATTACHMENT. 

The Superior Court has no jurisdiction of 
actions upon contracts where all of the de- 
fendants reside out of the City and County 
of New York until it has been acquired by 
the service of a summons on one of them. 

An attachment issued in such a case against 
the property of the defendants, before either 
of tnem has been served with a summons, 
on an affidavit that all are non-residents, is 
void. 

A motion to discharge the attachment, though 
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made on new affidavits, cannot be resisted 
by affidavits in reply, showing that in point 
of fact, sufficient grounds existed for issuing 
an attachment, when such grounds are not 
attempted to be established by the affidavit 
on which it was actually issued. Granger 
and <mV. agt. Schwartz and an'r. 346 

ATTORNEY. 

The appointment or nomination of a special 
Attorney under the act of 1847 (Chap. 470, 
4 4G) , must lie approved and ratified by the 
Court before the person so appointed or nom- 
inated can be authorised to act, 

A person cannot be substituted as an Attorney 
in the suit merely by filing the 'written con- 
sent of the first Attorney, but, in all cases, 
an order of the Court is necessary to render 
the substitution valid. 

When these rules are violated, all acts and 
proceedings in the name of a person claiming 
to act as a special or substituted Attorney 
are irregular and void. Roy agt. Harley and 
others. 29 

See Complaint. 

CERTIFIED CHECK. 

A bank-check, payable to the order of bills 
payable, as it cannot be passed by an en- 
dorsement, is, in judgment of law, payable 
to bearer. 

It stands upon the same ground as a check 
payable to the order of a fictitious person. 

The certifying of a check as "good," is not a 
mere declaration of an existing fact, but 
creates a new and binding obligation on the 
part of the bank. 

The meaning is, not merely that the check 
was "good" when certified, but that it shall 
be w good" when presented for payment. 

A certified check is, therefore, as truly an ab- 
solute uuconditional promise to pay upon 
demand the sum which it specifies, as an or- 
dinary bank-note ; and laches, in making the 
demand, is no more imputable in the one 
case than in the other. 

Held, upon these grounds, that the plaintiffs, 
holders for value, were entitled to recover 
the sum advanced by them upon four checks, 
certified by the defendants, although pay- 
ment was not demanded until two months 
after the checks were certified, and in the 
interval the maker had withdrawn, upon 
other checks, all his funds from the bank. 
Judgment for plaintiff accordingly. WUlets 
agt. tht President of the Phanix Bank. 211 

COLLISION. 

A vessel sailing with a free wind is bound to 
get out of the way, or steer clear of one 
close-hauled. 

The neglect to have a u look-out' 1 stationed, 
exclusively for the performance of that duty, 
and leaving the helm unattended, are repre- 
hensible and serious faults. 



The vessel having the privilege of keeping her 
course has the right to expect that the other 
will be steered clear of her. 

When the vessel bound to give way does not 
do so in time, the other may be to navigated 
as to avoid or lessen the effects of the appre- 
hended collision. The Schooner Catherine 
and Martha. 225 

The steamboat having had the sailing-vessel 
in full view, time enough to have avoided 
her, is to be held responsible "prima faciej 7 
for steering clear, without requiring the lat- 
ter to do anything. 

Where, under the circumstances, it was easy 
for the steamboat to pass to the right of the 
sailing- vessel, it was her doty to have been 
so navigated. 

If any doubt existed, as to being able to clear 
the latter, the steamboat was bound to have 
delayed for a moment, thereby enabling the 
canvas to pass out of the way. 

Under the circumstances, held, that it was the 
right of the canvas to keep her course, and 
that she was not required to deviate there- 
from to avoid a collision, when doing so 
would encounter the risk of going ashore. 

Where the steamboat had been seen by those 
on board the sailing-vessel some time before 
the collision, on the opposite side of a chan- 
nel two thousand feet wide, which the 
steamboat must cross to intercept the track 
of the canvas, held, that the master of the 
latter vessel had the right to rely entirely 
upon the steamboat's being kept clear ox 
him ; and his look-out was properly station- 
ed to watch the quarter where danger was 
apprehended, to wit, the shore and reef near 
to which the canvas was being necessarily 
navigated. 

That alter a collision with the steamer would 
have become apparent to a look-out on 
board the sloop, it would have been too late 
for the sloop to have done anything, without 
encountering greater risk to herself ; and had 
a look-out been stationed, in reference to the 
steamboat, a collision would have taken 
place. 

That the want of such look-out was not a fault 
authorising the application of the rule of ap- 
portionment. The Jamaica Steam Ferry 
Boat. * 2*2 

A steamboat, while looking for towing empfty 
off Sandy Hook, and being under way, neld 
responsible for not keeping clear of a vessel 
sailing with a free wind, and outward bound. 
The Brig lola. The Steamboat Sampson.263 

The allegations of an answer upon a material 
fact, deliberately pleaded, and under full 
knowledge of the grounds relied upon by 
the opposite party, cannot be abandoned ; 
and an amendment will not be allowed, for 
the purpose of making the allegation corres- 
pond with the evidence, on the hearing of 
the case. 

Held— That whether the speed of a steamer 
be excessive and culpable, depends upon tht 
circumstances of the case. 

That a speed of sixteen or seventeen knoti 
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daring a dense fog, and upon a frequented 
track, was grossly improper. 

Held — That a vessel becalmed under canvas, 
in the track of a steamer, under such circum- 
stances, was not culpable foromittingtouse 
fog horns, or other measures, which the evi- 
dence showed would have been of no avail. 

The rule of apportionment, where fault exists 
on both sides, is considered by the Supreme 
Court to be tne Admiralty rule to be adopt- 
ed by the Courts of the United States. The 
Steamboat Bay State and the Schooner Ori- 
ana 297 

Held, that where the case of the party claim 
ing damage for collision occurring during a 
dark night, was sustained alone by the evi- 
dence of the Pilot, who was also the only 
look-out, the same was not sufficiently re- 
liable. 

That a more competent and reliable look-out 
might have been stationed to discharge this 
duty. 

That the vessel charged with fault had by a 
neater number of witnesses maintained the 
defence set up. The Scow Shop Globe, and 
the Steamboat Splendid. 327 

Held, That, as a general rule, it is the duty and 
right of a vessel to beat out the channel or 
river. 

That a Steamboat is bound to be navigated 
under the expectation that a vessel will be 
so navigated. 

That exceptions to general rules must be fully 
made out, and Admiralty Courts lean against 
their allowance. 

That a municipal ordinance directing the dis- 
tance at which vessels shall anchor in the 
vicinity of Ferries, does not apply to anchor 
age beyond the place specified, nor to any 
navigation or other use of the River. 

That the city authorities have no power to 
regulate the navigation of the Rivers. 

That the Legislature of New York have such 
power, and the Act of April 12, 1848, requir- 
ing Steamboats to keep as near to the middle 
of the East River as possible, is binding. 

That Steam Ferry Boats are within the'oper* 
tion of this law, when their course and dis- 
tance bring them within the line of travel 
contemplated by the statute. Oneata, The 
Steam Ferry Boat, and Schooner E. C. 
Scranton. 353 

COMPLAINT. 

Where the action is against an attorney for an 
account of moneys collected by him, the 
proper notice to be inserted in the summons 
is that prescribed by Subdivision 2 in f 120 
of the code. 

The complaint in such a case need not state 
the particulars of the account, nor is the 
plaintiff bound to furnish a bill of particulars 
unless under a special order. West v. Brew- 
iter. 157 

COSTS. 

Suits commenced before the code are excepted 



from the repeal of all former statutes in ref- 
lation to costs. 

In such suits the right to costs, and the amount 
to be recovered, depend upon the statutory 
provisions in force when the code was enact* 
ed— except in relation to those subsequent 
proceedings to which the code may apply, 

A proceeding in a suit means an act necessary 
to be done to attain a given end, and the 
definition neither includes the right to recov- 
er costs nor the amount to be recovered. 

The plaintiff in an action commenced before 
the code, havingobtained a verdict for $50 
only, held that the defendant, under the R. 
S.. was entitled to recover costs. 

Held, also, that no judgment for the defendant 

- for his costs, having been entered by the 

direction of the Judge who tried the cause, 

or by the Court, the judgment entered waa 

irregular. Rich agt. Hatson. 119 

The act of July 21, 1853, relating to the juris- 
diction of the Marine Court over actions of 
assault and battery, libel, slander, &c, does 
not affect the costs recoverable in such 
actions, pending in other courts in the City 
of New York, at the time that act took 
effect. Dunbar agt. Duffy. 349 

Set Counterclaim. 
Demurrer. 

COUNTERCLAIM. 

Where a complaint sets up a note and account 
and the defendant, after setting up a counter 
claim in his answer, serves an offer that the 
plaintiff may take judgment for a sum na- 
med, and the plaintiff recovers a verdict less 
in amount than the sum offered, and interest 
thereon from the time of tbe offer to the 
date of the verdict, he must pay defendant's 
costs from the time of the offer. 

An offer made in that stage of the cause, ac- 
ceptance of it, and entry of judgment pur- 
suant to it, extinguish the counterclaim. 
Schneider v. Jacobi. 220 

COVENANT NOT TO ASSIGN. 

Where a lessee covenanted that he she uld not 
assign or transfer the lease or any part of 
the premises, and afterwards leased a por- 
tion for the whole term, reserving to him- 
self the payment of the rent, and the deliv- 
ery of the possession on the last day of the 
term, and also the use of a certain part of 
the premises if he is so determined. Wheth- 
er such a lease is an assignment or a sub- 
lease, quart ? Keteltat agt. Murphy and 
others. 151 

COVENANT TO INSURE. 

Where a lessee covenanted, that he should, 
during the term, for the benefit of the lessor, 
keep the building upon the demised premi- 
ses insured against loss or damage by fire, 
for not lest than a specified sum ; and the 
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• lease contained a clause of re-entry and of 
forfeiture for the breach of this covenant, 
and it appeared the only insurance effected 
was that by the tenant of the lessee, held 

[ no compliance with the covenant, there 
being no privity between the ^ original 
lessor and such under-tenant ; and in an ac- 

j^tion to regain possession of the premises for 
a breach of this covenant, the plaintiff was 
entitled to recover. Ketdtas agt. Murphy 
and others. 151 

DIVORCE. 

Where, after an action has been brought by 
the husband against his wife to obtain a 
divorce on the ground of her adultery, she 
commences one against him on the ground 
of his adultery, the husband will not T>e re- 
quired to furnish moneys to enable her to 
prosecute the separate action brought by her. 

The facts necessary to enable her to maintain 
her separate action, may be set up in answer 
to the complaint in the action of the husband, 
with a proper prayer for relief and if proved, 
will entitle her to a decree in that action, of 
a divorce from him, and to all the other re- 
lief which she could obtain in a separate 
suit. In fixing the amount to be paid, to 
enable her to defend the suit brought against 
her, the fact that his adultery is to be set 
up in the answer, and a divorce sought by 
her for that cause, will be taken into con- 
sideration. /. W. B. agt F. Z>. B. F. D. 
B. agt. /. W. B. 350 

DEMURRER. 

Where, in an action on a promissory note 
against the maker and endorser, the com- 
plaint, (drawn since the last amendment of 
the code,) stated a certain sum of money is 
due from defendants to plaintiff, which he 
claims on a certain instrument setting forth 
a copy of the note and endorsement, and the 
defendant demurred thereto as not setting 
forth facts sufficient to constitute a cause of 
action, specifying as grounds of demurrer that 
the complaint did not allege a title nor a pos- 
session of a note in the plaintiff nor that he 
was its owner or holder) and that it did not 
allege presentment, demand, dishonor, pro 
test or notice. 

On appeal from decision of Rosevelt, J., who 
decided that the demurrer was frivolous : 
held that the complaint was sufficient and 
the demurrer was not well taken. Order 
affirmed with costs. Roberts resp. agt. Mor- 
rison app. 60 

An application for judgment on a demurrer is 
the trial of an issue of law, and the decis- 
ion thereon is a judgment. The terms of 
the notice do not affect the nature of the 
application) which is determined by the ac- 
tion of the Court. 

A demurrer raises an issue of law, the exami- 
nation of which, whether at term or in 
chambers, is a trial, and the decision made 



is the final determination of the rights of 
parties, which constitutes a judgment 

The plaintiff is therefore entitled to the follow- 
ing costs : before trial $7, Trial $15, Clerk 
entering judgment $1. Roberts agt. Jforri- 
son, 61 

A demurrer, since the code was amended in 
April, 1852, cannot be interposed to new 
matter in an answer, unless such new mat- 
ter constitutes a counter-claim. 

Any new matter set up as a defence, and not 
constituting a counter-claim, if it do not 
state facts sufficient to constitute a defence, 
may be stricken out as irrelevant, or if the 
whole answer consists of such matter, 
judgment may be granted on account of the 
frivolousness of the answer. Quin, appd. 
agt. Chambers, resp. 155 

In an action for slander of title, whereby the 

filaintiff was prevented from obtaining a 
oan on the mortgage of the property, or 
from selling it, it is essential to stating a 
cause of action, to name the person or per- 
sons who refused, for that cause, to loan or 
purchase. If not named, the complaint is 
demurrable. Linden resp. agt. Graham ap- 
pel. 185 



DEPOSITION DE BENE ESSE. 

Where a deposition taken de bene esse is not 
filed within ten days, as directed by the 
statute, the Court may order it to be filed 
nunc pro tunc.* Burdell adtnW. agt. Bur- 
dell. 189 

DISPOSSESSION PROCESS. 

Application to recover possession of lend by 
summary proceedings—-invalidity of affida- 
vit—jurisdiction — tenancy, &c, &c In the 
matter of the application of Timothy Wig* 
gins. 89 

The Court will relieve a tenant, upon equita- 
ble terms, against whom a judgment of dis- 
possession, under the act authorising sum- 
mary proceedings to recover the possession 
of land, had been obtained by surprise. In 
such a case an injunction restraining the land- 
lord from executing a warrant of disposses- 
sion will be granted upon the payment into 
Court, by the tenant, of the rent ctyfpied to 
be due. Forrester v. Wilson. 124 

EQUITY OF REDEMPTION OWNED 
BY MINOR. 

When the equity of redemption is owned by 
a minor, at the time of a sale of the mort- 
gaged premises under a decree of foreclosure, 
and a surplus arises, his interest therein is 
deemed real estate, and will be disposed of 
of as such at his death, if he dies under ace, 
although the surplus has been invested by 
the Court in personal securities for his bene- 
fit Where an infant's real estate is con- 
v rted into money for a particular purpose, 
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the whole surplus, after satisfying such pur- 
pose, will be regarded as land. The Court 
will not allow a conversion thus produced 
to have the effect of altering his power of 
disposition over his property, so that he 
may dispose of it as money, when he could 
not as land. They will so control the pro- 
ceeds until he becomes of age. that he may 
take it as money or land, as ne may elect. 
If he dies under age, it will be subject to 
the same law of succession that the proper- 
ty would which produced it. Sweezy and 
wife, resptfts. agt. Thayer, admW. aslant. 47 

EXAMINATION OF FOREIGN CONSUL 
AS JUDGMENT DEBTOR. 

A foreign consul cannot be examined as a 
judgment debtor, under the provisions of 
the code : and if an order for his examina* 
tion has been obtained and served, he can 
not be attached for his refusal to obey it. 

The objection to the jurisdiction of a State 
court is fatal, in whatever stage of the pro- 
ceedings it is raised. Griffin v. Domin- 
guez. 285 

EXAMINATION OF JUDGMENT DEB- 
TOR. 

Rules to be observed in examining a judgment 

debtor. 
The judgment debtor may be cross-examined. 
Leroy and an'r agt. Halsey and an'r. 252 
Under $ 292 of the Code, a judgment debtor, 
residing out of the city and county of New 
York, cannot be required to appear before a 
Judge of the Superior Court, to be examined 
concerning his property, after the return of an 
execution unsatisfied, notwithstanding the 
judgment was recovered in that Court. In 
such a case, the order can only be made by a 
county judge of the county where the 
debtor resides, after an execution has been is- 
sued to that county, and returned unsatisfied ; 
and the order must require the debtor to ap- 
pear in the latter county. Hersenheim agt 
Hooper. 222 

EXAMINATION OF WITNESSES TO 
PERPETUATE TESTIMONY. 

The examination of parties as witnesses, or 
the production of their books, cannot be 
compelled under the provisions of the Re- 
vised Statutes, to perpetuate testimony. 

Where no complaint has been filed, and the 
nature of the relief sought by the action is 
not shown by affidavit, the merits of the case 
cannot appear, and the Court in its discretion 
should uot compel the production of books. 
Keeler y. Dutenbury. 287 

EXECUTOR. 

An executor or administrator having a debt or 
claim against the estate of the testator or 
intestate, who neglects to take proceedings | 



to have the same proved to and allowed by 
the surrogate for more than ten years, is 
barred from a recovery by the statute of 
limitations. In the matter of accounting of 
Jonathan Rogers. 245 

See Security for Costs. 

EXEMPTION ACT OF 1842. 

Where, on examination supplementary to 
execution, it appeared that the judgment deb- 
tor was a public carman ; was a householder, 
and had a family for which he provided, and 
had "one horse, a harness, and cart," held that 
they were exempt from execution, and came 
within the definition of the word /earn, as used 
in the act of 1842, ch. 157. Harthouse agt. 
Rikers. 223 

One who rents a house, and keeps boarders 
and servants, is a householder within the 
meaning of the Exemption Act of 1842, 
Chap. 157 { Sec. 1 ; although he has at the 
time no wife or children for whom he pro- 
vides. 
It is not necessary to constitute a team within 
the purview of this Act that there should 
be two or more horses, &c. A single horse, 
kept and used for drawing loads, &c, is with* 
in the exemption. 
The wagon also, or other vehicle to which 
the horse is ordinarily attached for business 
purposes, is protected equally with the horse 
and harness. Hutchinson agt. Chamber* 
lain. 248 

FLOATING THEATRE. 

Proceedings against as a ship or vessel — juris- 
diction. Franklin resp. agt. Pendleton and 
others, appeWs. 101 

FACTOR. 

A remittance by a factor to his consignor is at 
his own risk, unless made under prior di- 
rection or authority. 

When he has been directed or authorised to 
remit, he is answerable only for good faith 
and due diligence. 

The guarantee of a del credere commission is 
limited to the payment of the price of goods 
sold upon credit, and does not extend to the 
remittance of funds received. 

But when, by the agreement of the parties, 
the factor is entitled to charge a guaranty 
commission upon exchange remitted, he 
cannot discharge himself from his liability 
by omitting to charge the commission. 

When a factor charges himself, by anticipa- 
tion, with the price of goods sold upon cred* 
itj the remittance then made by him is of 
his own funds, in discharge of a personal 
debt, and is therefore made at his own risk. 

Semble, that the weight of authority is, that a 
factor, who endorses generally the bills 
which he remits, renders himself personally 

jjiable, upon his endorsements, to his princi- 
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pal, as well as to third persons. Heinbaeh 
et al. agt. Rolher et al. 269 

HABEAS CORPUS. 

A Judge of the Superior Court, in allowing a 
habeas corpus, and in his proceedings under 
it, can only exercise the powers which were 
conferred by statute upon a Supreme Court 
Commissioner. He is, therefore, not cloth- 
ed with the discretionary powers of a Judge 
in Equity, in relation to the disposition and 
custody of infants. 

The Supreme Court, as succeeding to the en- 
tire jurisdiction of the Court of Chancery, is 
the general guardian of infants. 

As such, it has an exclusive right to determine 
all questions relating to their disposition 
and custody, except where those questions 
arise in a suit for an absolute or limited di 
vorce. 

The equitable powers of the Superior Court 
can only be exercised in those actions and 
proceedings which its jurisdiction, as de- 
fined by the Code, properly embraces. 

A petition for a Habeas Corpus, addressed to a 
judge of the Superior Court, can only be 
founded upon the provisions of the general 
Habeas Corpus Act (2 R. S., f 1, art. 2, p. 
183.) 

Hence the Judge can only act in the cases 
which the statute enumerates, and can make 
no other final order or determination than 
that which the statute prescribes. 

The reported cases in England are inapplica- 
ble. In all of those the habeas corpus 
was a common law, not the statutory writ. 

Distinctions between a common law and the 
statutory habeas corpus stated and explain- 
ed. Critical examination of the adjudged 
cases in England and in this State. 

Conclusions from this examination : — 

1. That the basis of the common law. as well 
as of the statutory writ, is an illegal impris- 
onment or restraint, and, consequently, that 
when the restraint is disproved the jurisdic- 
tion ceases. 

2. That when the restraint is adjudged to be 
illegal, the only order that can properly be 
made, is to discharge the person imprisoned 
or restrained. 

And lastly, That the exception of infants, of 
such tender years as to be incapable of ma- 
king a choice, is more apparent than real. 

The Habeas Corpus Act, in its revised form, 
is greatly enlarged in its provisions, and im- 
proved in its details ; but its sole basis still 
is, an illegal imprisonment or restraint, and 
the only authority of an officer acting under 
it, to discharge, bail, or remand the person 
on whose behalf the habeas corpus is issued. 

It appearing, in this case, that the child, on 
whose behalf the writ was issued, was not 
restrained of her liberty, held, that the Judge 
could only declare that she was at liberty to 
go where she pleased, and could make no 
order for her delivery to her father. The 
People, ex relat. Tappan v. Rote Porter y alias 
Cooper. 228 



HOMESTEAD ACT. 

An obligation incurred^by a promise to marry . 
or the damage resulting from the breach of 
such a promise, is not. a debt within the 
statute, exempting from sale, on execution, 
a homestead of a householder having a fami- 
ly, passed April 10th, 1850. Newman agt 
Cook. 63 

INDORSEMENT OF BILLS BY FAC- 
TOR. 

See Factor. 

INSURANCE. 

The words of a general clause in a policy of 
insurance do not cover all losses that may 
happen to the property insured during the 
pendency of the risks. 

They are restricted to losses of a similar na- 
ture, and resulting from similar causes as 
those specially enumerated. 

Hence they do not cover a loss resulting from 
the consumption of cargo by the crew or pas- 
sengers, or from a sale to defray the expen- 
ses of necessary repairs. 

It is the duty of the ship-owner to provide 
funds to meet all contingent necessary ex- 
penses at each port of destination, and if ha 
fail to do so, he alone is responsible to the 
shipper for a loss resulting fiom his neglect 

The sea- worthiness of the ship is a condition 

Precedent to the attaching of the policy, 
ence some proof of its fulfilment must, in 
all cases, be given, in the first instance, by 
the assured. Its fulfilment is not a presump- 
tion of law casting the burthen of proof upon 
the underwriter. Mo$e$ aJmW fyc, of Flem- 
ing and anW agt. the Sun Mutual Insurance 
Co. 78 

A recovery, in a Court of Admiralty, against 
one vessel for an injury done to another by 
a collision, at sea, or upon the lakes, caused 
by the negligence and want of skill of the 
master and crew of the former, is a loss 
within the purview of a policy which in- 
sures against u the perils of the seas (or 
lakes)." 

It is no defence to the insurer upon a marine 
policy, whether such policy contains aclause 
insuring against barratry or not, that the loss 
was occasioned by the negligence of the mas- 
ter and crew of the vessel insured. Matthew* 
et a)., agt. The Howard Insurance Company 
of New York. 

The underwriters are not liable to repay to the 
insured damage paid by him to the owners 
of another vessel and cargo, suffered in a 
collision, occasioned by the negligence of 
the master or mariners of the -vessel in- 
sured. 

In such a case, the loss is properly Me existence 
of a lien on the vessel insured, und the caum 
of that loss is the negligence of the servants 
of the assured. 

The rule " causa proxima non remota specta- 
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tor." in its proper application, relieves the 
underwriter from liability, since the collis- 
ion itself, not being the operative cause of 
the loss, but the negligence of the assured, 
the latter is the efficient, and, in the sense ol 
the law, the proximate cause. 

The correct rule in such cases is, that where 
the k>?s is not proximately caused by the 
perils of the sea, but is directly referable to 
negligence or misconduct of the master or 
other agents of the assured not amounting 
to barratry, the underwriters are discharged. 
This is the principle prevailing on the con- 
tinent of Europe and appearsto be the law 
in England, it is sustained by many au- 
thorities in our own country. The rule 
adopted in the case of the Paragon, (14 Pe 
ters, 99J explained. The case of Hall 
v. Washington In*. Co. (2 Story,) de- 
cided by Judge Story, overruled. The Gen- 
eral Mutual Insurance Co. m error, v. Sher- 
wood, in error. 129 

An insurance company, which has insured the 
cargo of a canal boat upon the Erie canal 
against damage from the peril of the seas, 
canals, &c, aud has paid to the insured a 
loss occasioned by a collision with another 
boat, .cannot, under the code, maintain an 
action in Us own name against the proprietor 
of the colliding boat to recover the amount 
so paid ; but the action against the wrong- 
doer must be in the name of the owner of 
the property; and the Courts will permit 
the insurer to prosecute such action upon 
indemnifying the owner, and will protect 
the equitable right against a release or dis- 
charge by the nominal plaintiff. 

It was not intended by § 111 of the code, to 
convert, in all cases, a mere equitable into a 
legal title, nor to apply to actions in their 
nature strictly legal the rules in relation- to 
parties which formerly obtained in Courts 
of Equity. 

The different rules in regard to parties at law 
and in chancery, like the rules of pleading, 
grew out of the differences in the form of 
trial, and in the modes of relief adopted in 
the separate Courts. 

The principal, if not the sole object of \ 111 
was to authorize a suit at law in the name 
of the assignor of a chose in action and thus 
to abrogate that rule of the common law 
which rendered such things unassignable* 
The Merchants' Mutual Insurance Co. of Buf- 
falo, v. Eaton and oV«. 140 

INJUNCTION. 

A, a shipwright, enters into a contract with 
B (who was acting on behalf of himself and 
of certain persons who were proposing to 
form themselves into an association, having 
in view a charter, &c.) to build a steamboat 
for a certain compensation, and, under the 
contract, constructs the steamboat, and re- 
ceives payments on account of the building 
price from B, who receives moneys from 
time to time from the proposed associate 



for that purpose, informing A where he gets 
the money after the boat was completed. A 
balance remains due to the builder, who ap- 
plies to the proposed association for payment, 
and, they refusing to pay, he applies to B 
and gives him the shipwright's certificate . 
which was enrolled, &o> C, as president of 
the said association, thereupon commences a 
suit for* the recovery of the steamboat, on 
behalf of the association, against A and B, 
alleging a wrongful detention and conver- 
sion by them, and upon claim and delivery, 
pursuant to f 211 of the code, a recaption 
was had on bail to A and B, who thereupon 
convey to D, one of the sureties on the re- 
caption, for a consideration paid by D 9 s 
promissory notes, and on a complaint filed 
by E, a member of the association, on be- 
half of himself and his feHows, against A 
and B and D, for a dissolution of the associ- 
ation and for an injunction and receiver * it 
was held — ' 

1st. That the complaint showing no ground 
of apprehension of danger of the property 
remaining in the hands of D, and it appear- 
ing that he was a man of great wealthVan 
injunction should not be granted or receiver 
appointed. ♦ 

2d. That it was exceedingly doubtful whether 
the persons who entered into the association 
were even copartners, because of their not 
being liable for the obligations of the asso- 
ciation unless they actively participated in 
assuming or incurring said obligations. 

3d. But if co-partners, then the sale by A to 
B, and by B to D worked a dissolution, and 
each thereupon became tenants in common 
of the partnership property with his fellows. 

In such case A and B might convey their 
shares to D, who, thereupon, would become 
a co-tenant with the other associates, and 
D's running the boat on the route for which 
she was built and contemplated to run, did 
not operate as a conversion of his co-ten- 
ant's shares. But D would be liable to ac- 
count for their shares of the profits, and also 
for any deterioration of the boat occasioned 
by improper or negligent use of her. 

4th. To entitle a plaintiff to an injunction in 
such a case, the complaint must contain aa> 
averment that the defendant is insolvent 
or that there is great danger that the boat 
will be lost to the other owners, or that they 
will thereby sustain great and irreparable 
injury ; it is insufficient without such an 
averment in the complaint to set forth mat- 
ters of that nature in the affidavit for the in- 
junction. 

5th. The legal title proceedings from A, the 
shipwright, to B, who enrolled in his own 
name and conveyed to D, by such convey- 
ance, under the act of Congress, became ves- 
ted in D. 

6th. E's advancing money to assist in construct- 
ing the boat, and owning stock in the asso- 
ciation intended to be formed, but which 
was never organised but was dissolved, does 
not constitute him a part-owner in the boat 

s apart from the legal title. 
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7th. In an action for detaining personal pro- 
perty, and upon claim and delivery under 
the code, the payment of the damages re- 
covered in that action, operates as a change 
in the title of the property. Until such pay- 
ment, the undertaking given on the claim 
and delivery stands in the place of the mo- 
ney, and works the same consequences. 
Champlain Steamboat Company agt. Chap- 
man and oVs. 103 
See Dispossession Wakbant. 

LANDLORD AND TENANT. 

Where a tenant expressly covenanted in a 
lease that in default of payment of rent, the 
landlord might reenter and take possession 
of the premises ; and, in the event of the 
landlord being unable to re-let, the tenant 
would make up all loss, the landlord's dis- 
possessing the tenant does not terminate the 
relation of landlord and tenant, and discharge 
the latter from the payment of rent. Hack' 
et agt Richards. 315 

LEGAL AND EQUITABLE REMEDIES 
UNDER THE CODE. 

The distinction between legal and equitable 
remedies is not abolished by the code. That 
distinction consisted mainly in the different 
modes of trial and the different kinds of re- 
lief in the two classes of action. 

These differences still exist. 

Sections 252, 253 and 254 preserve the dis- 
tinction as to the manner of trial, and sec- 
tions 275 and 276 as to the modes of relief. 

The different rules as to parlies ht common 
law and in equity, arose out of, and were in- 
separably connected with these distinctions. 

Sections 118 and 1 19 of the Code are from their 
nature and from their relation to other pro 
visions of the same act, necessarily limited in 
their [operation to actions seeking equitable 
relief. 

Section 120 of the Code which provides that 
u persons severally liable upon the same ob- 
ligation or instrument" may be included in 
the same action, applies to written obliga- 
tions only. 

Two persons liable for the tame debt but by dif- 
ferent contracts cannot under the Code be 
sued jointly in an action brought simply for 
the recovery of the debt. 

Such a case comes within Sub. 6 of Sec. 144 of 
the Code, and the error is sufficient ground 
for a nonsuit at the trial. Spencer retp. agt. 
Wheelock and anW appePs. 329 

LIBEL. 

The incongruous rule of the Courts of this 
State, that a defendant in an action for slan- 
der or libel, might show, to rebut the pre- 
sumption of malice, that he believed the 
charge when made, to be true, but must not 
show anything tending to prove it true, tra- 
ced to its origin in the case of Underwood v. 
Parks, 2 Strange, 1200. 



The rule in Underwood v. Parks, shown not to 
be an original rule of the common law, but 
a departure therefrom, and a mere piece of 
judicial legislation. 

The defect in this legislation in excluding ap- 
propriate matter in mitigation, because not 
pleaded^ without providing any mode in 
which it could be pleaded, exhibited. 

Also shown, how the matter was made still 
worse by the gratuitous adoption of another 
rule, viz : that pleading the truth of the 
charge in justification, was conclusive evi- 
dence of malice in the original publication. 
Section 165of the Code, properly construed, 
affords a complete and appropriate remedy 
for. the evils resulting from these unjust 
rules. 

The construction given to this section in Gra- 
ham v. Stone, 6 How. Pr. R., 15, disapproved, 
and shown to leave the matter in a worse 
condition than before. 

The subject of giving evidence in actions of 
slander, of previous reports of the truth of 
the charge in mitigation, considered; and 
the distinction between such evidence as 
bearing upon the character of the plaintiff, 
and upon the presumption of malice on the 
part of the defendant, adverted to. Evidence 
of this kind being admitted in England for 
the latter purpose ; but not in this State. 

The difference in actions for libel between 
cases where the libellous article is merely a 
republication of an article previously pub- 
lished, and where it re-asserts the charge, 
referring to the previous article as authority, 
exhibited. 

In the former case, the prior publication may 
be given in evidence in mitigation, in the ' 
latter, Quart. 

The rule in relation to striking out redundant 
matter under the Code, is that unless it is 
clear that no evidence can properly be re- 
ceived under the allegations objected to, they 
will be retained until the trial. 

Where, therefore, the alleged libel contained 
the following: "The indictment brought 
against him (the plaintiff) by his own friends, 
has never been answered or disproved. He 
stands accused of a heedless and extravagant, 
if not corrupt squandering of the canal funds, 
under his control; and this, we presume, 
the Courier regards as one proof of the 

. 4 friendliness' of Mr. Follett for the Canal ," 
and the answer set up in mitigation, that 
the State Auditor had made a report to the 
Canal Board, charging the plaintiff substan- 
tially as charged in the libellous article, 
which report had been published in the 
newspapers of the State, with comments : 
and that the article complained of was bases 
upon such reports and comments, and was a 
legitimate commentary thereon ; a motion 
to strike out the matter so pleaded in miti- 
gation, as redundant, was refused. Follett 
v . Jewett and an r . 1 93 

MARRIED WOMAN. 
If a married woman is sued alone on a con- 
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tract made by her during coverture, and does 
oot plead the coverture, but allows judgment 
to pass by default, and subsequently applies 
on motion, to the discretion of the court to 
set aside the judgment, and execution issued 
thereon, the court will not interfere, when it 
appears in answer to the motion, that she 
obtained the credit by representing herself 
to be a widow, and that the plaintiffs had no 
notice to the contrary, but will leave her to 
her remedy by appeal, or to other remedies 
that may exist, for enforcing strictly legal 
rights. Jenet and an J r. r tip's, agt. Dusen- 
bury, appel. 355 

MALICIOUS PROSECUTION. 

Semble— Where in tort the jury severed in their 
verdict, rendering separate damages against 
two defendants, and the plaintiff entered 
judgment against both defendants for the 
larger sum, such judgment is erroneous. 

In an action of malicious prosecution, the plain- 
tiff is bound to prove the entire want of a 
probable cause for the accusation, and actual 
malice of the defendant. 

Malice is a question of fact, which, when the 
cause turns upon it, must be passed upon by 
the iury. 

Probable cause is in all cases a question of law, 
and upon which the court is bound to give 
a positive opinion. 

The definition " that probable cause is a mixed 
question of law and fact,"— a deceptive 
phrase. 

Belief, when founded on certain fccts and cir- 
cumstances, constitute probable cause, and 
the court, and not the jury, is to determine 
whether they afford a reasonable ground of 
belief. 

When the existence of facts constituting a 
probable cause is established, the presump- 
tion of law is, that the defendants acted upon 
such belief. 

Where the plaintiff, in a letter, stated certain 
facts in contradiction to his testimony previ- 
ously given upon the same subject, Held, he 
could not, in a suit for malicious prosecution, 
set up that there was no probable cause for the 
charge of perjury, by showing the testimony 
true, and the assertions in his letter false. 

Where the charge against the plaintiff was for 
perjury, in having sworn as a witness, " that 
he was not interested in the event of the 
suit," and the testimony was conflicting, but 
it was Droved that he testified to that effect, 
and which there was probable cause to be' 
lieve untrue, Held, probable cause conclu- 
sively established, if he swore in substance, 
although not in words, that he had no in- 
terest 

Where it appears that the plaintiff, by his own 
folly or falsehood, exposed himself to a well- 

f rounded suspicion of guilt, this alone is suf- 
cient existence of probable cause. Bulke- 

300 
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ley v. Smith and an'r. 

MECHANIC'S LIEN LAW. 
8*t Referee. 



MORTGAGE. 

A mortgage containing a trust for the use of 
the mortgagor, is void in law as against cred- 
itors, and there is no question of intent in such 
a case to be left to a jury. 

A debtor mortgaged the contents of his store 
and dwelling house, u and alio tuck perianal 
property at may hereafter be in said premises, 
or which may be substituted for such articles 
as may be sold in the course of my business. )} 
Held that the mortgage, as against creditors, 
was void upon its face as creating a trust in 
violation of the. statute for the use of the 
mortgagor. 

What the parties intended, appears upon the 
face of the instrument, and the question 
whether or not it is in violation of the stat- 
ute, is a question of law. 

Where, upon a contract valid upon its face, 
there has been no delivery of the property 
or change of possession, or where the motive 
imputed is to hinder, delay and defraud cred- 
itors, the question of intent is for the jury. 
But where, from the terms of the contract 
itself, it appears that a trust has been crea- 
ted for the use and benefit of the person ma- 
king the conveyance, the question is one of 
law to be determined by the Court. 

The case of Smith and Hoe v. Acker, 23 Wend. 
653, commented upon and explained. All 
that was determined by that case is that 
though an immediate change of possession be 
practicablej the transaction is not necessarily 
fraudulent in law, but the party claiming 
the title to the property may give evidence 
to show bona fides, and upon the evidence 
so given, the question of the existence or 
the absence of a fraudulent intent becomes 

' a question of fact which roust be submitted 
to the Jury. 

Their finding, however, is not conclusive, but 
may he set aside as upon any other question 
of fact if clearly against the weight of evi- 
dence, and in respect to the relevancy of 
testimony to show bona fides, the Court may 
exercise the same power in admitting or re- 
jecting evidence that they would do upon 
the trial of any other issue. 

It has never been held in this State that a 
mortgage which, by its terms, creates a trust 
' for the benefit of the mortgagor, involved 
any question of fact to be left to a jury. 

Such a mortgage will not, as against creditors, 
give a title to so much of the property as 
may be described or specified in the mort- 
gage, the illegal trust vitiates the whole in- 
strument. 

It will not alter the case that the mortgagor 
took possession, the creditor having acquir- 
ed a lien upon the property when the exe- 
cution was delivered to the sheriff and the 
sheriff having levied before the mortgagee 
took possession, tifrits agt. Boyd 54 

The legal title and right to immediate posses- 
sion to a vessel mortgaged, is vested in the 
mortgagee. 

After condition broken, the mortgagee may 
take immediate possession of the vessel. 
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A rah in Admiralty will He to reclaim the 
possession from any third" party who may 
have acquired it. 

A purchaser of the vessel at a sheriff's sale, 
under a judgment against the mortgagor, 
cannot maintain his possession against the 
mortgagee. 

A Court of Admiralty will not adjust the ac- 
counts between mortgager and mortgagee 
in a possessory action to recover the vessel. 

Whether the mortgagee shall be entitled to 
costs in such action will depend upon the 
fairness and equity of his proceedings in get- 
ting the vessel into his possession. The 
Brig J. B. Lunt. 137 

A deed, absolute on its face, but accompanied 
by a simultaneous agreement between the 
parties, for the re-sale and conveyance of 
the premises to the grantor, on the payment 
of a certain sum, at a subsequent stated time 
—hdd, from the relation existing between 
the parties, to be a mortgage, and not a sale 
upon condition. Hall agt. Van Cleve and 
anW. 282 

Where, by the terms of a chattel mortgage, 
the mortgagee has an immediate right of 
possession, tne property cannot be levied on 
and sold under an execution against the 
mortgagor. 

But where the mortgagor has a right of pos- 
session for a limited period, the weight of 
authority is, that his possessory interest is a 
proper object of levy and sale. 

The sale, however, in this case, must be con- 
fined to the interest of the mortgagor, for if 
the Sheriff, having notice of the mortgage, 
sell the entire property as that of the mort- 
gagor, he renders himself liable to the mort- 
gagee, at least to the extent of the mortgage 
debt. 

A provision in a mortgage that the mortgagor 
may retain the possession until a default in 
the payment of the debt, is no evidence of a 
trust, affecting the validity of the mortgage. 

If the continual possession of the mortgagor 
under such a provision is any evidence of 
fraud, it only raises a presumption that may 
be repelled, and the finding of a jury or judge 
negativing a fraudulent intent is conclusive. 

Upon these grounds judgment for plaintiff* af- 
firmed with costs. Carnlcy, Sheriffs 4pc, 
and Colton, appePs. v. Hull, resp. 334 

MORTGAGE OF VESSEL.— PRIORITY 
OF LIEN. 

See Supplies or Repairs of Vrsssl. 

PART OF 



MOTION TO 



STRIKE OUT 
ANSWER. 



The complaint sought to set aside a deed of 
separation and settlement made on a mar- 
ried woman, on the ground that the settler, 
at the time he made tne settlement, was in- 
solvent and that the settlement was made 
to cheat and defraud creditors. The trus- 
tees, in their answer, denied the allegations 
of the complaint; and alleged thaj the pro- 



perty settled was the wife's separate estate ; 
in addition to which they set forth as fol- 
lows : u That prior to the settlement being 
".made, as they (the trustees] are informed 
" and believe, the said Feliate prepared si 
44 bill in the Court of Chancery, the con- 
" tents of which the defendants pray maybe 
u taken as part of their answer; and that 
M said bill, as defendants are informed and 
" believe, contained an accurate statement 
" of facts, and, among other things, slated and 
"set forth her grievances and her claim to a 
" large sum of money in her own right, fre^ 
" from any claim of her husband ; and in 
" her bill she stated in substance, and de- 
u fendants on information and belief aver 
u the facts to be true that she was a native 
" of Normandy," &c. The answer then re- 
cites the bill of complaint running.45 folios. 
A motion was made to strike out that portion- 
of the answer which recited the bill of com- 
plaint on the ground of irrelevancy, which 
was denied without costs. Warrin agt. 
Struller and o'r$. 94 

MURDER. 

The question for the jury in cases of mutual 
combat, should be, "Whether there has been 
sufficient time to cool, and not whether in 
point of fact the defendant remained in a 
state of anger." 

" The intent to kill may be inferred from the 
nature of the weapon used, and the number 
of blows given by it." 

" Killing with the intent to kill, although the 
intent be formed at the instant of striking 
the fatal blow, is murder under the first suhr 
division of the statute." — Johnson, J. 

"The designed killing of another, without 
provocation and not in sudden combat, is 
none the less murder, because the perpetra- 
tor was in a passion." The People^ fc. y in 
error, v. Joseph Clark in error. l 

PARTITION. 

The plaintiff in partition must be in actual 
or constructive possession of his undivided 
share. 

When, therefore l the complaint shows that 
the legal title is in a third person, as trus- 
tee, the defect is fatal to the suit 

It is not a sufficient cause of action under the 
118th section of the code, to allege that a 
defendant claims an interest in the contro- 
versy adverse to the plaintiff and is, there* 
fore, a proper party. 

The nature of the claim must be stated.gither- 
wise there would be no method of ascer- 
taining whether it could be joined with the 
main subject of litigation under $ 167 ; 
and, at all events, the defendants are enti- 
tled to know what the complaint is against 
them. 

The rule that adverse titles are not to be tried 
in partition is not changed by the code. 
Stryker v. Lynch and oWt> lift 
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PARTIES. 
Set Legal and Equitably Remedies 

UNDER THE CODS. 

PARTY-WALL. 

hi August, 1812, J. S. R. was in possession, 
claiming to be owner of lot No. 73 Green- 
wich street, in the City of New York, 
and at the same time J. S. was the owner 
of tne adjoining lot, 75 Greenwich street, 
and the latter being about to build a dwell- 
ing house on his lot, the former, in consider- 
ation that J. 8. would build a wall on the 
north aide of the wall of the dwelling about 
to be erected that should stand seven inches 
on the lot of J. S. R., granted to J. S. license 
in writing, signed by trim, to enter upon his 
lot for tfrat purpose, and agreed in case he, 
should thereafter build upon lot No. 75, or 
if the said wall should be used by him, his 
heirs, executors, administrators or assigns 
as a party wall, then he would pay one-half 
of the value of said party wall. J. S., in 
pursuance of this license and agreement, en- 
tered upon the lot of J. S. R., and built the 
wall, and afterwards in 1815, sold his lot to 
R. D. In 1844, the defendants, under a deed 
from one J. A. I., entered upon the lot occu- 
pied by J. S. R. in 1812, and in 1845, built 
upon the lot a store, and used the wall built 
by J. S. The>deed from J, A. I. to the defen- 
dants contained a clause in the following 
words: ''The northerly wall of the dwell- 
ing house fronting on Greenwich street, now 
or late of R. D.. standing on the lot adjoin- 
ing the above-described lot of land on the 
south, being a party wall erected by the said 
R. D., seven inches whereof is on the lot 
above described ; one half of which wall is 
to be paid for by the said parties of the sec- 
ond part whenever they shall build upon 
the said lot hereby conveyed, or the said 
wall shall be used by them." The plaintiff, 
in 1838, became seized in fee of the title of 
R. D. to the lot conveyed to him by J. S., 
afld in 1847 became the owner of the agree- 
ment of J. S. R. to J. 8., and the wall refer- 
red to in the deed from J. A. T. to the de- 
fendants was proved at the trial to have 
"been built by J. S. and not by R. D. In a 
suit in equity brought by the plaintiffs 
against the defendants in the Supenor Court 
of the City of New York to recover the 
value of one half of the party wall built by 
J. S. Held, that at any Ume before the 
wall was used by the owner of lot No 75 as 
a party wall, J. 3. or any grantee of his was 
at likarty to take it down and remove it, 
that it formed a part of his bouse and lot, 
and though overlapping another's land, it was 
transferable by any deed of conveyance 
which J. S. might make of his house and 
lot, and that under such conveyance from 
him the title of that part would pass and 
vest in a purchaser the same as every other 
•part of the premises. And the judgment of 



the Superior Court holding that the defend- 
ants were liable to pay the plaintifls the 
value of one half of the party wall was af- 
firmed, the Judges being equally divided in 
opinion as to the liability of the defendants 
to the plaintiffs. Judges Ruggles, Gardiner^ 
Page and McCoun voting for affirmance, 
and Judges Bronson, Jewett, Mullett and H. 
Gray voting for reversal, holding that the 
defendants were not liable without proof 
showing that they held under the title of J. 
S. R., or that J. A. I. at the time of his pur- 
chase of Lot No. 73 knew that J. S. built 
the wall and that he was unpaid therefor, 
and that in the absence of such proof the 
provision in the deed of J. A. I. to the de- 
fendants to pay for the wall when used must 
be deemed to nave been made for the bene- 
fit of J. A. I., and the reference to R. D. in 
the deed mere matter of description of the 
wall to be paid for. And it seems from the 
opinion of Judge McCoun, in which the 
Judges voting to affirm concurred, that the 
plaintiff would have been entitled to recover 
against the defendants on proof of his deed 
alone, as it was his property which had been 
taken and used by the defendants. And the 
Judges voting to reverse concede the plain- 
tiffs right to recover against the defendants 
en proof that they held under J. S. R., or 
that the defendants' grantor knew that 
J. S. had built the wall and was unpaid 
therefor. Brown v. Pentz and o>rt. 24 

PRACTICE. 

See Answer. 
Appeal. 
Attorney. 
Collision. 
Complaint. 
Costs. 

Counterclaim. 
Demurrer. 

Deposition de bene esse. 
Dispossession Process, 
examination of witnesses to per- 
petuate testimony. 
Motion to strike out part or 

ANSWER. 

Reference. 
Security for Costs. 
Verification of Answer. 

PLEADING. 

8ee Answer. 

Collision. 

Complaint." 

Counterclaim. 

Demurb.br. 

Injunction. 

Libel. 

U8UET. 

PROMISSORY NOTE. 
Where a notice of protest misdescribes the 
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noW in some particular, the notice is suffi- 
cient to charge the endorser, if it appears, 
from the notice, that the endorser could not 
be misled. - 

The defendant was endow* of a promissory 

Jiote, made by one Leughi, for f 170, dated 

the 90th of September, 1850, payable four 

nkmtks after date. The notice sent to the 

defendant (the payee) ran thus : — 

u Please to take notiee, that a promissory note, 
made by AT. G. Leughi, for $170, dated New 
York) September 20M, 1851 payable thebb 
^aiONTHs after date, endorsed by you, u pro- 
tested for non-payment, {payment having been 
demanded and refused,) and that the holders 
look to you for the payment thereof." 

Held, that the notice was sufficient to charge 
the endoKser.-^JTfioppf/ and or^s agf beufert, 
unpltaded. 184 

See Usury. 

RAILROAD ACCIDENT. 

A passenger injured by two trains of ears, run- 
.ning in opposite directions, coming in colli- 
sion, is entitled to recover, although at the 
time of the collision in an apartment of the 
baggage car, if lawfully there \ notwithstand- 
ing be knew the position to be much more 
dangerous, in the event of such a collision, 
than a seat in the passenger car, and that 
too, though the result may demonstrate that 
he would not have been injured if he had 
been in a passenger car. 

In that case nis imprudence or want of care 
does not contribute to cause the accident 
which occasioned the injury. 

A passenger in selecting his seat, if lawfully 
in the one selected, owes no duty to a rail" 
road company requiring him to select one 
with a view to diminish the hazards that 
may attend an act of gross negligence, on 
the part of their agents in the running of 
the trains ; nor does any indiscretion in se- 
lecting it, exonerate the company from lia- 
bility for injuries resulting from a collision 
caused by the gross negligence of their 
agents. 

If a collision thus occurs, a passenger who is 
injured by it may recover, if, as between 
him and the company, it was lawful for him 
to be where he was at the time of the colli- 
sion, as his being there did not tend directly 
or remotely to produce the act or occur- 
rence whicn caused the injury. 

He had not failed to perform any duty owing 

by him to the company, and as between him 

and it he was not guilty of any negligence. 

Patrick Carroll, resp. agt. the New York and 

m New Haven Railroad Co. 144 

REFERENCE. 

Where a referee reported, in. favor of the 
plain ti|( and on the plaintiffs neglecting to 
take up the report, he delivered it, on pay- 
ment of his fees, to the defendant, held, tne 



referee was in error; that the report should 
be delivered to the successful party ; andost 
the defendant's failing to file tne report, the 
referee was ordered to make a new one and 
deliver the same to the plaintiff's attorney. 
Richards r«V, $c., agt. JltoK 159 

When a reference has been made of a collateral 
matter, in order to carry a judgment into ef- 
fect, the report of the referee muHbe con- 
firmed upon motion at Special term. 

When exceptions are filed to the report, they 
must be heard, not as a cafenjlar cause, but 
as a non-emunerated motion. 

Regularly no exceptions can be filed, not 
founded upon objections taken befesje the 
referee. 

An affidavit of a party setting forth tV.e pro- 
ceedings before the referee, cannot be re* 
ceived as the ground of a motion 6a setting 
aside the report. A special report of the 
evidence must be obtained from the referee. 

A contractor, who under the provisions of his 
contract with the legal owner, has an equit- 
able title to the house which he is building, 
is to be deemed the owner, wider the Me- 
chanics' Lien Act of 1851. Belmont and 
oV« rap's, agt Smith appd. 215 

There may be a reference of any specific ques- 
tion in any action where the taking of a 
long account is necessary. 

An attorney, who has an action pending against 
a client for professional services, may have 
a reference for the purpose of ascertaining 
what amount of compensation he is entitled 
to, as attorney for services and disburse- 
ments in the suits which he has conducted 
for the defendant. 

The reference in such a case will be analo- 
gous to the former practice, in relation to* 
the taxation'of costs, where the question of 
retainer and the ultimate right of the attor- 
ney to recover is reserved. The amount 
thus reported will not necessarily be the 
limit of such recovery. Bawmam agt. 
Sheldon. < 219 



REMITTITUR FROM COURT OF AP- 
PEALS. 

On a demurrer to a bill in equity in the So* 
preme Court, that Court gave judgment for 
the plaintiff, overruling the demurrer with 
eosts. This Court reversed that judgment. 
The Court of Appeals reversed the judgment 
of this Court, and affirmed that of the Su- 
preme Court at special term, '* with ^oats.* 
The words ? with costs," in the joffgment 
of the Appellate Court, does not, in such case, 
mean the costs of that Court, but el the 
Court below. A remittitur regularly filed 
in the court below, will not be taken ofT 

Rafter an order has been entered to execute 
the judgment of the Appellate Court, with- 
out a suggestion from such Court, that the 
remittitur does not conform to its judgment, 
or has been irregularly issued. Bogardut 
v. the Rosendale Manufacturing Co. 125 
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8ALB OF WRECKED VESSEL. 

The law applicable to the circumstance* under 
which the master of a vessel is justified in 
selling a wrecked vessel, is no longer open 
to doubt in tlto United States. 
The master has authoritylto sell the vessel 
when he proceeds in good faith, exercising 
his best discretion for the benefit of all con- 
cerned, and in view of her then peril, or 
from those likely to ensue, from which, in the 
opinion of persons, competent to judge, she 
cannot be rescued. 
Held that the. evidence was strong and satis- 
factory that no reasonable hope could be en- 
tertained that the vessel, in her then situa- 
tion, could be saved by toe use of any means 
belonging to her, or that her master could 
procure at that place. 
The objection that because bystanders are pre 
pared to buy and can get the vessel afloat, 
that the master cannot sell, is overruled by 
the decisions. 
The admission of the buyer that he had a 
reasonable prospect of getting the vessel off, 
does not distinguish the case from previous 
ones. 
Proof that the master believed he could get 
her off with the means he had at command, 
would be pertinent to show that the sale was 
without good faith, and to prevent any title 
passing under it 
The title of the buyer is not affected by the 
fact that the* wreck occurred through the 
culpable negligence of the master. 
The buyer is only bound to ascertain the dan- 
ger of her condition and consequent propriety 
for her sale. 
The earlier English authorities demand the ex- 
istence of a case of extreme necessity, an im- 
perative, an overwhelming necessity, to justi- 
fy the master in selling. 
These terms of expression are indefinite and 
unsatisfactory, indicating a desperate state 
of tilings and not justifying a sale until the 
climax of a total loss, which has never been 
judicially asserted. 

, The Supreme Court of the United States has 

removed the difficulty, and given precision 
to the rule by placing this particular necessi- 
ty on a reasonable and practical footing, as 
before stated. If the honest opinion of the 
master concurs with that of competent 

, judges, his power to sell is not only complete, 

out the necessity then becomes an urgent 
duty upon him to sell for the interest of all 

I concerned. 

The rule has not heretofore been indicated by 

the Courts holding that a purchaser, to main- 

• tain his title under a sale by the master, 

| must furnish direct and positive evidence of 

the honesty of the master's conduct, and the 
necessity of the sale. Implied and presump- 
tive proof maybe, and, in the present case, 
is held to be sufficient and satisfactory, es- 
pecially as the evidence offered to impeach 
the conduct of the master stands materially 
contradicted by itself, and the master hav- 

i ing died soon after the sale, which has de- 



prived the claimant of the advantage of his 
evidence for full explanation of his motives 
and conduct The Schooner Luanda Sue*. 97 

SALE UPON CONDITION. 

fltS MoftTOAOX. .. 

SALVAGE. 
See Collision. 

SECURWY FOR COSTS. V 

Security for costs cannot be required of an* 
executor, administrator, or trustee, under f 
317 of the code, as amended in* the session, 
of 1852. merely upon the ground that the 
estate which he represents ^insolvent 

The power given to the Court of requiring se- 
curity from an executor, &c, is strictly dis> 
cretionary. Darby adm 7 r agt. Condit 154 

SET-OFF.] 

Where two persons are indebted to each other 
on disconnected demands, and one become* 
insolvent, the solvent party cannot maintain 
an action for that cause alone, to compel an 

■equitable set-off before the debt owing by 
the insolvent party becomes due. If, before it 
becomes due, he assigns the demand against 
the solvent party, the assignee may recover 
the assigned demand, free from all claims of 
set-off on the part of the solvent debtor 
against the insolvent, where there is no pre- 
tence that the assignment of the claim was 
made with intent to defeat the set-off 

When no other ground exists to support an 
eouitable set-off than the insolvency of one 
of two parties, severally indebted to each 
other, the right of set-off does not attach 
until the debt owing by the insolvent has 
become due. Keep rtsp. agt Lord and an'r 
appeVs. 178 

8UPPLIES OR REPAIRS OF VESSEL. 

The remedy in rem for supplies or repairs fur- 
nished here to a vessel foreign to the port, 
is according to the law maritime, and is not 
governed by the local law. 

When the vessel supplied is a domestic one, 
this Court affords no other relief therefor 
than is provided by the State law. 

In this respect a vessel owned in New Jer- 
sey and supplied in New York is a foreign 
vessel here. 

The registry or enrolment in this port of a 
vessel owned out of the State, does not ren- 
der her a domestic vessel. 

The law appertaining to the domicil of th* 
owner, determines the character of personal 
property. 

Material men, residing in this State, caimot, 
in this Court, arrest a vessel owned in ano- 
ther State for supplies furnished by them to 
her in her home port, unless by virtue of 
the local law of the owner's domicil. 
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Objection to the right of a claimant to inter- 
vene in an admiralty cause, must be taken 
by preliminary exception to his competency. 

The objection will not be listened to after the 
cause is put at issue and brought to hearing 
upon the merits. 

4 mortgagee in possession is competent to in- 
tervene and contest claims affecting his 
lien upon the vessel. 

A mortgage duly registered according to the 
law of this State, has priority of lien on a 
domestic vessel, over debts to material men 
subsequently accrued, although the mort- 
gagor retains possession of her. 

IT the owner and mortgagor removes from the 
State to the place of residence of the mort- 
gagee, keeping possession of the vessel, the 
mortgage hen given by the local law ceases. 

Registry notice-does not affect third parties, un- 
less the owner continue to reside in this 
State. 

A renewal of notice in the State registry, sub- 
sequent to the act of Congress of July 29th, 
1850, does not retain a mortgage lien on a 
vessel unless the mortgage be also recorded 
in the office of the Collectorof the port The 
• Steamboat Kosciusko. 38 

TJ. S. CIRCUIT COURT COMMISSION- 
ERS— POWERS OF. 

A commissioner appointed by the Circuit 
Court of the United States, is not a magis- 
trate having competent power to issue war- 
rants for the arrest, examination and deten- 
tion of seamen charged with desertion from 
foreign merchant vessels, under the Act of 
Congress, passed March 2d, 1829. In the 
matter of Eickhoff and Montag. 310 

USURY. 

When usury is specially pleaded, the proof 
must correspond, in all respects, with the 
allegations in the answer. If there is any 
variance the defence must be overruled. 

The Court will not amend an answer after a 
trial so as to let in the defence of usury 



against a holder, for value and without notice, 
of negotiable paper. 

When the execution of a promissory note, and 
its possession by the plaintiff as an endorsee 
are admitted, a denial that he is the lawful 
owner, without averring a title in any other 
person, is irrelevant and frivolous. 

Under the Code, there is no general i*su4 un- 
der which facts, in their nature constituting 
a defence, but not averred in the* answer, 
may be given in evidence. 

Facts, tending to prove that a promissory note, 
or any other contract, was void in its origin, 
on the ground of usury, fraud, &c, are in 
their nature as certainly matter of defence, 
as facts, barring the action which subse- 
quently arose. There exists, therefore, the 
same necessity for averring them in the an- 
swer upon these grounds. Exceptions to 
the charge of the Judge upon the-trial over- 
rating a defense of asury disallowed, and 
judgment in favor of the plaintiff affirmed 
with costs. Gunter agt. Catlin. 201 

VERIFICATION OF ANSWER. 

Where a defendant in his answer has stated 
nothing on information and belief, his affida- 
vit, that his answer is true to his knowledge, 
without adding the words u except as to the 
matters therein stated upon information and 
belief, and that as to those matters he be- 
lieves it to be true," is a sufficient and pro- 
per verification. 

One defendant cannot swear to the want of 
sufficient information to form a belief on the 
part of a co-defendant. Kinkaid and wife 
agt. Kipp $ Brown. 313 

VOLUNTARY ASSIGNMENT. 

A voluntary assignment of an insolvent debtor, 
authorising the assignee to sell and dispose 
of the property upon such terms as he shall 
deem best for the interest of the parties con- 
cerned, and convert the same into money, is 
fraudulent and void as to creditors. Lyon rem. 
agt Plainer, Sheriff , appel. 88 
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